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I appreciate the invitation for an expression with reference 
to the new publication to be launched by the law students of 
the Ohio State University. 

This should afford a splendid opportunity for intelligent 
discussion of the many extremely important questions now 
troubling the profession of the law. Irrespective of our indi- 
vidual opinion of its propriety or necessity, the obvious fact 
is that we are experiencing a complete reexamination and re- 
appraisal of institutions and ideas that have enjoyed common 
acceptation not only for years but for ages. 

Confronted with such a challenge, what is our responsi- 
bility? 

The traditional, intellectual hospitality of our profession 
should not deter us from a vigorous defense of the verities 
established by our race experience; likewise, we should with 
equal zeal champion new ideas and new institutions that appear 
reasonably certain of meeting the expanding needs of a con- 
stantly changing people. We must encourage and develop 
both our willingness and our ability to separate these questions 
from the turbid mixture of contemporaneousness with which 
so many of them have become clogged. 

From the information given me as to the precise nature of 
the publication, 1 am convinced that it will furnish a valuable 
forum for discussions of the sort our problems require. 

Cart V. WeycanprT, 


Chief Justice of 
The Supreme Court of Ohio. 
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The Ohio State Student Bar Association was organized in 
the spring of 1934. From the beginning, it seriously inter- 
ested itself in those matters related to the general welfare in 
which lawyers and the courts play a special part. It specially 
interests itself in those matters related to the preparation for 
practice, admission to the Bar and government of the Bar to 
the end that it may more adequately serve the public. 

In order that it may effectively serve its members and 
others interested in such matters, it has established this pub- 
lication. This is eloquent evidence of the beginning of a sig- 
nificant era in Ohio State University’s College of Law. It 
signifies an appreciation of the existence of the problems that 
confront present-day lawyers and an understanding of the im- 
portance of cooperative consideration and attack. It evidences 
the important fact that the student body as a whole is devoting 
itself much more exclusively and intelligently to the task of 
becoming efficient legal craftsmen. It testifies convincingly to 
an interest of a student body in matters which promises contri- 
butions to leadership along lines where interested and intelli- 
gent leadership is needed. Most significant of all, however, 
is the fact that the whole enterprise has originated and taken 
form among students. It has the enthusiastic blessing and co- 
operation of the faculty. It deserves the sympathy and support 
of all persons who are interested in efforts to make a better 
legal profession. 

H. W. Arant, Dean, College of Law, 
Ohio State University. 








The Rationale of Punitive Damages 


by SamUEL FREIFIELD 
Member of the Steubenville Bar 


INTRODUCTION 


Superficially, the boundaries marking off the civil section 
of the law from the criminal division, seem to be clearly de- 
fined, the one readily distinguishable from the other. In point 
of fact, however, there is in many instances an overlapping and 
dovetailing, a blending of the categories, so to say. This gives 
rise to the necessity for subjecting to careful scrutiny the frame- 
work of actions that partake of both a criminal and a civil 
nature. 

Now the objective in the civil forum is basically to make 
the aggrieved party whole. In the criminal court, the goals 
may be variously stated, though em rapport: first, to punish 
the offender against society ;* secondly, to deter him and other 
from perpetrating similar, or any, offenses against society; and 
thirdly, to inspirit in the offender an approach to penitence 
for his wrongful act.” Yet an examination discloses that, to 
a not inconsiderable extent, the civil tribunal acts as a supple- 
menting, bolstering factor, to secure the objectives of the crim- 
inal forum. 

The subject of punitive damages, indiscriminately referred 
to in the reported cases as exemplary, punitory, vindictive or 
imaginary damages, or smart money,’ furnishes a choice ex- 


* It is the interest of society which is stressed in a criminal action; and the state 
in its sovereign capacity is always plaintiff. 

? The etymological aspects of incarceration in a “penitentiary” are obvious. 

* See Fay vs. Parker, 53 N. H. 342, 16 Am. Rep. 270 (1870), opinion per Foster, 
J. This classic case is illuminating on the entire subject, and can be studied with profit. 
The authorities are extensively reviewed and weighed. At p. 286, the court says: 

“. . . « it is interesting as well as instructive to observe that one hun- 
dred. ond twenty years ago (that is, circa 1753) the term smart money was 
employed in a manner entirely different from the modern signification which 
it has obtained, being then used as indicating compensation for the smarts of 
the injured person, and not, as now, money required by way of punishment, 
and to make the wrong-doer smart (citing from Rutherford’s translation of 
Grotius.” 

It should be said that the various expressions embracing the concept of “punitive” 
damages are used in this paper interchangeably (Fay vs. Parker, supra, at p. 271). 
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ample. If one asks what is the rationale underlying the award 
of such damages in cases of malicious prosecution, false im- 
prisonment, slander, libel, assault and battery, and the like, 
the very designation “punitive” furnishes a material clue. And 
if we are forced to conclude that the objective is truly to punish 
the offender by the assessment of damages over and above 
that which will make the complainant whole, is not the of- 
fender, in effect, being fined in a civil action? 


THEORIES SUPPORTING AN AWARD OF PUNITIVE DAMAGES 


In the early English cases wherein the doctrine had its 
genesis, the courts took the position that, the litigants having 
made an issue to the country, they had left solely within the 
province of the jury to determine whether or not the plaintiff 
ought to recover, and if so, in what amount. Having done 
this, the courts reasoned, the defendant could not with pro- 
priety question the award. Thus, at that time, the courts did 
not deem it necessary to give extensive consideration to the 
premise, because of this convenient rule: that the courts would 
not disturb a jury verdict on an award of damages.* 

Today this is not the case, of course, and we naturally find 
that other bases must obtain for permitting an award of 
punitive damages. 

Various theories have been expounded for allowing such 
an award. One concerns itself with the broad aspects of public 
policy. The courts adhering to this proposition will point out 
that the jury may assess exemplary damages (in a proper case, 
to be sure), to punish the offender, and to deter him and others 
from perpetrating acts similar to those forming the gravamen 
of the action. 

Thus, in an early Ohio case, the court, placing emphasis 
on the matter of punishment, says, in the course of its opinion: 

* Huckle vs. Money, 2 Wils. K.B. 205, 95 Eng. Rep. R. 768, (1763); Russel vs. 
Palmer, 2 Wils. K.B. 325, 95 Eng. Rep. R. 837 (1767). And see generally, Sedgwick 
on Damages (1912—9th Ed.) Vol. I, pp. 687-689. 

Cf. Roy vs. Duke of Beaufort, 2 Atk. 191, 26 Eng. Rep. R. 519, 520 (1741), 
where the court says: 

ad + mor was there any notice taken of killing the Duke’s dog, 
and, however trifling it may be called, if such a thing came before me at nisi 
prius, on the insolent behaviour of the person at the time he shot the dog, and 
other circumstance, I should have made no scruple of directing very considerable 
damages.” 


It is interesting to note that dogs were not the subject of larceny at the common 
law. Ohio vs. Lymus, 26 Ohio St. 400, 402 (1875). 





2 RUE 01 Be 








JANUARY, 1935 7 


The principle of permitting damages in certain cases, to go beyond 
naked compensation, is for example, and the punishment of the guilty 
party for the wicked, corrupt and malignant motive and design, which 
prompted him to do the wrongful act.° 


The advocates of this tenet must be prepared to follow its 
implications to their logical conclusion: that in instances’ where 
the allotment of punitive damages is a proper issue, the civil 
branch of the law acts to secure, more or less, the objectives 
of the criminal tribunal. 

Another theory upon which has been predicated the feasi- 
bility of allowing vindictive damages in certain cases is that of 
additional compensation to the injured party. So, it has been 
observed that the idea of punishment is not the goal in such 
cases, but rather an increased assessment of damages because 
of the supposed aggravation of the injury to the sensibilities 
of the complainant, by virtue of the wanton or reckless acts of 
the offender.* 

Sometimes an attempt is made to blend the two theories, 
and as illustrative of the confusion resulting when this is done, 
the statement of the court in Sess vs. Marinari is peculiarly 
apropos: 

Punitive damages should not be awarded in any case where the 
amount of compensatory damages is adequate to punish the defendant, 
but only where they are insufficient for that purpose.’ 


Still another hypothesis has its roots in the observation that 
there is a certain middle ground embracing cases which have 
criminal aspects, but for which there is no appropriate punitive 
device in the criminal forum. Hence the civil agency must 
assume this task, it being to the public interest that the com- 
plainant be sued civilly. With this pragmatic theory, if it may 
be so designated, as its bulwark, the court, in Hopkins vs. R.R., 
by Perley, C.J., observes that the recovery of exemplary dam- 
ages in certain specific types of cases “is perhaps in accordance 
with the legislative policy which has given pecuniary penalties 


* Simpson vs. McCaffrey, 13 Ohio. 508, at 522 (1844). And see Western Union 
Telegraph Co. vs. Smith, 64 Ohio St. 106, at 116, 59 N.E. 890 (1901). 

* Brause vs. Brause, 190 Ia. 329, 177 N.W. 65, at 70 (1920), in which case the 
exposition of this theory appears. And cf. Wise vs. Daniel, 221 Mich. 229, 190 N.W. 
746 (1922). 

* 94 S.E. 968, 81 W. Va. 500 (1918). 
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in numerous instances to private prosecutors of certain of- 
fenses.””* 

While it is undoubtedly true that in certain classifications 
offenses relating to gaming being a ready-to-hand example,’ 
the legislature has seen fit to reward the prosecuting witness, 
it is submitted that this can hardly be treated as a credible 
basis for permitting an award of punitive damages. Especially 
is this so when it is borne in mind that the early development 
of the rule had no connection with such acts of legislative 
bodies. In fact, the reverse may well be true; namely, that 
such legislative enactments had their inception in the judicial 
attitude already formulated and crystallized. 

In any event, this theory is certainly not all-inclusive, and 
cannot possibly relate to those cases where the offender may 
face an assessment of punitive damages, even though he must 
answer in the criminal forum as to the same fact configuration. 
This situation is of relatively frequent occurrence, and in the 
many jurisdictions where the act of the offender may make 
for both a civil and a criminal action, it must be obvious that 
the civil agency becomes the forum for the affixing of penalties 
more in keeping with the functions of the criminal court, re- 
gardless of what theory is employed to justify the recovery. 

On occasion it is intimated that, even if there is no prop 
to support the rule, it having been clothed with the sanctity 
of the ages, it should be applied, and its operation perforce can 
not be open to question.”° 


* 36 N. H. 9 (1857). The court continues: 

“Where the wrong done to the party partakes of a criminal character, 
though not punishable as an offence against the State, the public may be said to 
have an interest that the wrong doer should be prosecuted and brought to jus- 
tice in a civil suit; and exemplary damages may in such cases encourage 
prosecutions where a mere compensation for the private injury would not repay 
the trouble and expense of the proceeding.” 

The case is approved, and the above excerpt quoted by the court in Rwy. vs. Dunn, 
19 Ohio St. 162, at 172 (1869). In Fay vs. Parker, a later New Hampshire decision, 
note 4, sspra, the opinion is carefully analyzed by Foster, J., and its limits defined. 
The Parker case, decided after the Hopkins case, repudiated the doctrine of punitive 
damages. 
See Ohio Gen. Code (Throck. 1934) secs. 5969, 5970; Cooper vs. Rowley, 29 
Ohio St. 547 (1876). 
2° Day vs. Woodworth, 13 How. 363, 371, 14 L. Ed. 181 (1851). The opinion 
is commented upon by Sedgwick, note 3, supra, at p. 697, and at p. 700, the writer of 
this valuable treatise says: 

“Upon the whole, the doctrine is to be supported (except in those few 
jurisdictions which have repudiated it) mainly upon the grounds of authority 
and convenience.” 


See, also, Daugherty vs. Shoun, 48 Tenn. (1 Heisk.) 302 (1870). 
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It is suggested by the writer that, possibly allied to some 
of the other theories propounded by the courts, there was 
another basis for permitting such an award, though not alluded 
to in the reported cases. In this connection, let us tabulate 
the various felonies differentiated from each other at an early 
day. Fundamentally, there were seven: murder, manslaughter, 
rape, arson, burglary, larceny and robbery. Whether or not 
these offenses related to the person, to property, or to both, in 
the event of a verdict of guilty being returned by the jury, 
capital punishment was the portion of the offender. But even 
for comparatively minor offenses against property, the punish- 
ment, judged by modern standards at least, was unusually 
severe.” This did not obtain as regarded minor offenses against 
the person. So, to rationalize a recovery by way of punitive 
damages, the judges passing on the question may well have 
been influenced by the consideration that the punishment in the 
criminal forum in relation to minor offenses against the person 
was not severe enough, when compared to the punishment 
meted out for minor offenses against property, although attend- 
ing major offenses, whether against the person or property, 
there was dealt out the same degree of punishment. Accord- 
ingly, it would follow that the civil forum should be invoked, 
in proper cases, to act as a punitive agency, and fitly enough, 
to make a better balance. In other words, here would be the 
desideratum for effecting a practical synthesis of the civil and 
criminal agencies, though their functions be admittedly differ- 
entiated as to method and objective, in the first instance. 

Such a suggestion appears to be plausible, when it is noted 
that, in the main, it is offenses against the person which are 
proper subject-matter for the allowance of punitive damages. 


OBJECTIONS TO THE DOCTRINE 


Of more than academic significance is the problem in its 
entirety, when it becomes apparent that, in civil cases where 
the allotment of exemplary damages is an issue, elements are 
present which may be more properly referable to the criminal 

72 In connection with this observation, see Rex. vs. Jones, 4 Car. & P. 217, 172 
Eng. Rep. R. 677 (1830). Sometimes, technical considerations as to property offenses 
were invoked in favor of the accused, presumably because of the severe punishment 
entailed. See Rex vs. Birdseye, 4 Car. & P. 386, 172 Eng. Rep. R. 751 (1830); Rex 


vs. Birket, 4 Car. & P. 216, 172 Eng. Rep. R. 676 (1830). The three cases, collectively 
weighed, afford a stimulating study. 








IO LAW JOURNAL 


forum. Assume, for example, that the civil suit is being tried 
in a jurisdiction, such as Ohio, where three-fourths of the 
jurors may concur in returning a verdict. In a criminal pro- 
ceeding, all the jurors must agree;** yet, in the civil forum, 
in such cases, a jury of less than twelve may act to inflict a 
penalty, by way of punishment (if the “punishment” theory 
be regarded as tenable). 

Other objections have been urged. One is that, from the 
evidentiary standpoint, the defendant, charged with crime, 
must be proved guilty beyond a reasonable doubt; in a civil 
case, a preponderance of the evidence suffices. 

Another is that, in a civil suit, the defendant may be com- 
pelled to testify against himself, whereas in a criminal action, 
his testimony must be offered voluntarily."* And more objec- 
tions along these lines will suggest themselves. 

From these, the consequence is unavoidable that, in many 
instances, to secure an objective identical in theory, and some- 
times in practical effect, with that of the criminal agency, in- 
strumentalities are utilized that do not secure to the defendant 
the safeguards which encloak him in the criminal tribunal. 
Accordingly, in these cases, he stands in the civil forum stripped 
of the protective aegis which is his for the asking in the criminal 
court. 

Mention should also be made of another disturbing factor; 
namely, that the jurors have no guide or norm in assessing 
damages which transcend such as will make the aggrieved party 
whole. Where the question is one of compensation, appropriate 
measuring-sticks are available. But in cases where the allot- 
ment of vindictive damages is an issue, these gauges are ab- 
sent, and if the verdict is deemed so excessive as to presuppose 
that the jury acted from considerations of passion or preju- 
dice,*® the entire mold is colored by the fact that the case is a 
proper one for the allowance of punitive damages, and there- 
fore calculated to prejudice and arouse the passions of the jury. 

%2 Ohio Const. Art. I, sec. 5. Ohio Gen. Code (Throck. 1934) secs. 10350-10351. 

*8 Ohio Const. Art. I, sec. 10. 

** Ibid. It will be noted, however, that in Ohio, in the event the prisoner does not 
testify, “his failure to testify may be considered by the court and jury and may be made 
the subject of comment of counsel.” 


*®In which event the court could grant a new trial in Ohio. Ohio Gen. Code 
(Throck. 1934) sec. 11576, subsec. 4. 


~ “Ommencnt seus 
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CONCLUSION 


In this paper, it has not been possible to do more than call 
attention to the necessity for a reexamination of the doctrine 
in the light of its historical buttresses, its development, and 
its modern setting. If it is deemed essential by the courts to 
find some underlying premise which will logically justify such 
an award, the theory should be one which will not distort the 
primary functions of the civil tribunal. True it is, however, 
that the logical conclusion may not be correct, and may, if not 
tempered in the fires of ultimate justice, warp the fundamental 
purpose of the court. 

But whether or not from the standpoint of expediency, or 
in practical effect, it is desirable for the civil court to inflict 
penalties or otherwise act to supplement the basal objectives 
of the criminal forum, is a serious question, not to be passed 
upon lightly. 

It is suggested, therefore, that the problem ought to evoke 
careful study and analysis, in its many ramifications. 


County Home Rule in Ohio 


By Harvey WaLKER 
Professor of Political Science, Ohio State University 


On November 7, 1933 the voters of Ohio approved an 
amendment to the state constitution which conferred upon 
counties in the state many of the powers of local self govern- 
ment which cities have enjoyed in this state since September 
1912. This amendment was in form a new Article X, the 
former Article X being wholly repealed. The old article had 
prevented reform in county government by requiring that all 
county officers be elected, by limiting terms of office and by 
requiring that all counties be governed by general state law. 
The new article contemplates three possible bases for county 
government: (1) general law, (2) optional law, and (3) 
home rule charter. Officers may be appointed rather than 
elected if that is desired and terms of office can be provided by 
the law or charter without any constitutional limits. 
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Those counties which take no positive action to adopt op- 
tional or home rule charters will continue to be governed under 
the general law. At present, all counties are so governed. 
But the amendment permits the legislature to make substantial 
changes in the general law which before were difficult or im- 
possible. The principal change which seems desirable is a 
drastic shortening of the ballot. This can be done by consol- 
idating county offices and by changing many now elective to the 
appointive group. Changes may also now be made in the law 
relating to the term of office for sheriff and treasurer, who 
were under the old constitutional provision limited to four 
years in any six. 

The general assembly is given authority to enact optional 
charter laws for counties. These would presumably be similar 
to the optional laws now in existence for cities. There might 
be several possible forms of charter, different from that pre- 
scribed by the general law, to be adopted by a vote of the cit- 
izens of the county. No one can predict exactly what these 
optional charters will contain, but there is a Commission on 
County Government now studying the problem and preparing 
drafts of such charters for the consideration of the General 
Assembly when it meets in January 1935. 

The provisions of the constitutional amendment regarding 
home rule for counties are self-executing, that is no supple- 
mentary legislation is required to enable a county to proceed 
to draft a charter. In fact Cuyahoga, Lucas, Mahoning, and 
Hamilton counties on November 6, 1934 voted to proceed 
with the drafting of such charters and elected charter commis- 
sions to do the work. Votes were also had in Stark, Summit, 
Franklin, and Montgomery counties, but the proposal was de- 
feated. In the last named county it appears that the defeat 
was solely due to the failure of the voters to mark the question, 
“Shall a Charter Commission be chosen,” as well as to vote 
on the names proposed for members of the commission. In 
those counties where charter commissions were chosen it now 
becomes their duty to prepare, within ten months, a proposed 
charter for submission to the voters. 

A home rule charter for a county may provide for the form 
of its government, may determine which of its officers shall be 
elected and which appointed, and the manner of choosing them, 
may provide for the exercise of all powers vested in and the 
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performance of all duties imposed upon counties and county 
officers by law. Such a charter when prepared must be sub- 
mitted to a vote of the people of the county. If approved by 
a majority of those voting on the question of its adoption it 
goes into effect thirty days after the election. This is the 
simplest form of county home rule charter. Provision is also 
made in the amendment for a more complex form. 

It has long been known that townships, cities and villages 
are often too small in area and resources to perform effectively 
some of the functions of modern government. Under the 
county home rule amendment the charter commission may pro- 
vide for the transfer of some or all of the functions of these 
smaller subdivisions to the county. Such a transfer would not 
terminate the existence of the subdivisions; it would simply 
substitute the county for the smaller area in performing a 
specific public service. Among the functions which have been 
mentioned as suitable for such transfer are: fire protection, 
police protection, poor relief, highway construction and main- 
tenance, etc. The charter may provide for zones or areas of 
differential tax rate in the county in order to let each area pay 
only for the services rendered. When such a transfer is pro- 
posed by the charter, the vote of approval must include a 
majority of those voting on the question first in the county as 
a whole, second in the largest city or village in the county, 
third in the county outside of the largest city or village, and 
fourth, in each of a majority of the combined total of cities, 
villages, and townships in the county. 

From a legal standpoint one of the most interesting pro- 
visions of the amendment is that which permits the charter 
commission to include a provision in the charter conferring 
upon the ccunty the status of a municipal corporation. This 
means much more than is apparent on the surface. In its 
status as a quasi-corporation a county had no liability for tort 
except under express statutes. Cities and other true municipal 
corporations, however, were held to be liable for torts in con- 
nection with proprietary functions. Lawyers will watch the 
development of new law in this connection with great interest. 

Just what forms of organization will be provided for 
counties under home rule charters cannot well be predicted. 
It seems likely, however, that there will be a tremendous short- 
ening of the ballot by consolidation of offices and by making 
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appointive offices now filled by election. It seems probable 
that sooner or later some county will adopt the manager plan, 
under which the people would elect only the members of the 
board of county commissioners and they would appoint a 
county manager who would, in turn, appoint all department 
heads. Subordinate offices would be filled under civil service 
regulations. Certainly the deputy “racket” should be and will 
be broken up under such a system. 

County home rule charters will not affect the courts since 
they are state agencies. It may be found desirable to have the 
courts, rather than the county commissioners or county man- 
ager, choose the sheriff and prosecuting attorney. In all other 
cases it would seem perfectly proper to leave appointments in 
the hands of the manager and the board. If the sheriff is to 
be appointed by the courts, his functions in law enforcement 
should be separated from those as a court officer and given to 
a county police department. Similarly the prosecutor’s func- 
tions as an adviser to county officers might have to be separated 
from those as a court officer and given to a newly created 
county solicitor chosen by the board or manager. 

Certainly the continuance of our system of local govern- 
ment depends upon our ability to make it more efficient. Tax- 
payers will not always endure the inefficiency of our present 
scheme. The state will swallow up the local units as it has 
done to a large extent in North Carolina unless reforms are 
made. The way is now open in Ohio. May we make the most 
of our opportunity. 
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The Law School 


“To secure the services of legal gentlemen of competent 
talent who may be willing to give their services free of charge, 
and by their aid establish a course of lecture on law to be given 
in the course of the ensuing year.” 


In this humble resolution introduced by Peter Clark, mem- 
ber of the board of trustees of The Ohio State University, the 
necessity for a legal addition to the educational facilities of the 
university was first officially recognized. But unofficial agita- 
tion for a law school had started as far back as 1881 in the 
appointment of a committee by the Ohio State Bar Association 
to inquire into the possibility of establishing some such institu- 
tion. The failure of such committee to report favorably did 
not deter a group of university alumni from meeting volun- 
tarily in the Franklin county courthouse to listen to such ex- 
perienced barristers lecture as they could obtain. Even with 
the interest thus expressed, the fact that the university had 
been established to promote agriculture and the mechanical 
arts placed a large obstacle in the way of any official sanction, 
so it was a surprise when, in June, 1885, the board of trustees 
approved Peter Clark’s resolution. Progress was not as rapid 
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as may have been expected and a law school, as a part of the 
university, was not formally opened until October 1, 1891. 

The school was first located in the Franklin county court- 
house. Its faculty was recruited from the bench and bar, with 
the Hon. Marshall J. Williams as dean, and H. J. Wilgus, 
faculty secretary. Thirty-three students had enough faith in 
a legal future to enroll. Before the end of the scholastic year, 
the newly created school could boast of 66 students. From this 
inauspicious inception the school grew through the natural 
process of evolution. In September, 1894, it assumed its posi- 
tion on the campus, being placed successively in Hayes Hall, 
Orton Hall, and finally in the spot it now occupies, Page Hall. 
The last mentioned building was constructed at a cost of $110,- 
962.65 and was dedicated June 23, 1903. The student body 
petitioned the university trustees to name the structure after 
William F. Hunter, its second dean, but the trustees refused 
to name the building after a living person, instead, entitling it 
Page Hall, in honor of Henry F. Page, a prominent Ohio at- 
torney who had left his estate to the university. 

The law school contains a splendid library of 33,000 vol- 
umes, representing an increase from its original 1500 volumes, 
a gift from Elizabeth Noble. A later gift of $3000 by Emer- 
son McMillin helped add to the library and constant addi- 
tions have been made by the school itself. . 

The original scheme had been for the school to be self 
supporting. Because of this, the faculty was composed of lead- 
ing practitioners in the vicinity of Columbus. As the school 
grew, it became necessary to its proper functioning that a full 
time faculty be obtained. As the legislature and trustees awoke 
to this fact, appropriations were made, salaries fixed, a dean 
appointed whose sole task was administrative, and professors 
were hired. At the present time, ten out of the eleven faculty 
members confine their activities solely to teaching. 

The rapid growth of the school in a short 43 years may be 
attributed to the genuine interest and splendid leadership of 
its faculty and deans. Such men as Wm. F. Hunter, George 
W. Kincaid, Billy Page, John Jay Adams, and our present 
dean, Herschel Arant, have contributed untiringly to its “good 
and welfare.” Through their efforts the curriculum has ex- 
panded and broadened, no attempt being made to confine stu- 
dents to Ohio rules and precedents. The school has kept 
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abreast of the latest trends in legal education. Individual ini- 
tiative and research have been encouraged, seminar courses 
have been established, and the faculty and student body knit 
more closely together. The student body is as select a group 
as possible, and student organizations have been encouraged. 
Student self government became a reality with the organization 
of a Student Bar Association in 1933. Thus sound leadership 
and a stimulating student cooperation have combined to create 
a worthwhile school of law at Ohio State University, one which 
will in the future, as in the past, perform adequately a neces- 


sary service. 
Lawrence H. WILuiams 


The Student Bar 


It was a little over a year ago that there was the first 
rumbling of the Student Bar Association. The Seniors had 
staged their famous Funeral March of Campus Politics. These 
potential lawyers, whose forebears once had successfully elected 
Maudine Ormsby, the bovine pride of Ag Alley, as the queen 
of Homecoming, now dolefully carried the campus political 
bier up the Long Walk and into the waiting hearse. And be- 
hind the mourners marched Johnny Walker et al. dragging 
the Page Hall Homecoming contribution—the Queen of 
Sheepa. 

It may be that there is no connection between this vaude- 
ville exhibition andthe Bar Association. It sounds a trifle 
queer on the surface to even suggest it. But many feel that 
this performance did much to unite the Seniors as a class. And 
once they had proved to themselves that they could carry 
through a project, they were ready to tackle something else— 
a bit more serious perhaps. Fortunately for the Law School, 
Stan Wilder’s idea of the Student Bar Association happened 
along at this time. Stan had gone to Duke University the year 
before and had seen their association in successful operation. 
He mentioned it to some of his friends. The talk spread. Carl 
Tucker, Senior Class president, conferred with Dean Arant 
about its possibilities. He was immediately enthused. A meet- 
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ing of the entire Student Body was held in the Commerce 
Auditorium in early November and Carl presented the plan 
as it was working at Duke University. Before the meeting 
adjourned the Student Body had gone on record as favoring 
such an Association but no definite steps were taken. 

Finals came on and plans drifted for a while. However, 
shortly after the start of the Winter Quarter each class selected 
three of its members to serve on a Constitution Drafting Com- 
mittee. And steps towards the Bar Association had begun in 
earnest. The Seniors elected were Alfred Mayer, George 
Neal, and Robert Wills. The Juniors picked Robert Leach, 
Charles Ross, and William K. Thomas. The Freshmen 
selected John Kramer, Ogden Outhwaite, and Joseph Stern. 
George Neal was chosen Chairman and Charles Ross secretary 
at its first meeting. With the pattern of the Duke Association 
as its guide, the Committee set to work. Line by line, para- 
graph by paragraph, section by section, the Constitution began 
to take shape. Of course, as always, when men attempt to 
pierce the future’s haze and gauge the proper roads to take 
there is necessarily much difference of opinion. This commit- 
tee had its share of divergence on many questions. Should the 
Executive Committee include the Section Chairmen or be lim- 
ited to the officers? Should the Freshman President be elected 
in the Fall or Winter quarter? What ground should be marked 
off for potential Bar Association projects? What should be 
the scholastic requirements for participation as members and 
as administrators. And so they went. 

In retrospecting on some of the desires and plans of com- 
mittee members the presence of certain dubiousness on the part 
of other members seems strange in the light of the months 
that have passed. For instance Joe Stern’s enthusiastic hopes 
of a Bar Association publication (even if it had to be mimeo- 
graphed) seemed then extremely visionary to those who were 
still skeptical of the future. A Legal Aid Section was included 
without any real hope that anything would materialize before 
a year or so had passed. 

There was the necessity of molding the recently undertaken 
project of writing Ohio Bar notes into the Publication Section. 
For the Committee was sure that the Bar Association must 
stretch its arms out and coordinate every form of student activ- 
ity in the Law School. Else all would be meaningless. For 
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the same reason it was felt that the administration of the Honor 
System should be drawn within the aegis of some division of 
the Student Bar Association. Question succeeded problem and 
detail followed policy as the quarter hurried on. 

Finally all the apparent incongruities and difficulties were 
ironed out, the last revision for style and form was completed 
and the Committee reported its proposed constitution to the 
Student Body. On the floor of the assembly only two changes 
were made: (1) the scholastic requirement for members was 
lowered from 2.0 to 1.8 and the requirement for officers and 
section chairmen was decreased from 2.3 to 2.0, and (2) it was 
decided that only one regular meeting a quarter instead of one 
a month should be stipulated. 

Then Winter Finals and vacation came on. Back from 
vacation it was a week or so before the Drafting Committee 
(which had been designated by the Constitution to act as the 
first nominating committee) submitted the slate of officers. 
With the election out of the way, the last hurdle to the actual 
starting of the Student Bar Association had been finally cleared. 
Section Chairmen were soon chosen and their plans laid for 
the remainder of the year. The Legal Aid Section was the 
first to commence operations. The success of these Spring 
Quarter weeks are described elsewhere. The Publications Sec- 
tion or rather the Bar Notes division of this section began its 
series of bar notes which appeared in the Ohio Bar from the 
last week of April on into the summer. Two meetings of the 
Bar Association were held to consider pertinent business. At 
the first of these a resolution was passed requesting the Board 
of Trustees to assess each Law student one dollar a quarter to 
finance a publication and other projects of the Association. 
Thus the force which was to finally result in the Law Journal 
of the Student Bar Association was set in motion. The Law 
School Affairs Section also got under way. Through the help 
of William Georges whose experience with Moot Court work 
at’ Harvard aided us greatly, the Section completed a docket 
of some dozen cases. Freshmen and Juniors participated, and 
Seniors presided. 

And so the idea that in the Fall was nothing more than 
fodder for the three and nine o’clock “hall sessions” had now 
been translated into a tangible living Body. True it was still 
but a baby learning to walk. But the important thing was that 








20 LAW JOURNAL 


here before our eyes had emerged the Student Bar Association. 
Reality had supplanted doubtful conjecture. 

This quarter the field is opening up still more. A book 
barter system with many dollars savings to the students has 
been established. The Moot Courts have been slow in starting 
but will be ready to roll at the first of the Winter Quarter. 
The Bench and Bar committee has held its first Law School 
get-together—the Fall Quarter Climax. The Law Schools 
Affairs Section has taken on a new role—Grievance Committee 
for the Law School. The cases at the Legal Aid clinic are in- 
creasing in number and varying more in subject matter. The 
Legislation Section is producing articles for the Law Journal. 
And finally the high point of this quarter is the publication of 
Volume 1, No. 1 of the Law Journal of the Student Bar Asso- 
ciation. At last our students shall have something to spur 
them on to legal research and creative writing about the Law. 
The Journal should bring the loose threads of our activities 
together and keep the members better informed about what is 
happening in other Sections. The potential values of the Jour- 
nal are many. Every student who seeks them will obtain them 
for the asking. 

Measured in abstractions what does all this mean. It means 
that the Student Body has thrown itself shoulder to shoulder 
alongside the Faculty towards the goal of better lawyers. It 
means that all of us have become conscious that the classroom 
by its nature can go only so far in the production of qualified 
lawyers. It means that beyond its scope lies the training of 
men in other needed lines—preparing briefs; gaining expe- 
rience in interviewing clients; making research into special 
problems of the Law; sharpening their ability to think on their 
feet; conditioning them to perform a fuller service to the com- 
munity and in inculcating the best ethics of the legal profession. 
The Bar Association is geared to function in this field beyond 
the classroom. It may fall short of a full accomplishment of 
these many purposes but if in any way Ohio State turns out 
better lawyers because of its program—Who is there who will 


question the candle? 
Wiruiam K. Tuomas 
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Legal Aid 


In an attempt to combine a necessary social service with a 
resultant educational value, the legal aid division of the Ohio 
State Student Bar Association was created. Such division ful- 
fills a twofold need. First: the giving of legal assistance to 
those persons, too poor to hire an attorney. Secondly: to en- 
able students to make practical use of their knowledge in the 
actual interviewing of clients and the active preparation of 
cases. 

In order to reach only those deserving assistance with their 
legal problems and to prevent any infringement upon the prac- 
ticing attorney, the legal aid division accepts clients only after 
investigation and recommendation by an active relief organi- 
zation, the Family Relief Bureau. Then the student is given 
his opportunity. The client is shown into the office and inter- 
viewed by the student. After he feels that sufficient question- 
ing has been presented to bring out the salient facts, the client 
is dismissed and a later appointment made. Then the type of 
case and its possibilities are gone over by the student, only those 
cases being accepted which are felt to be legally ethical. When 
accepted, the student prepares the case, draws pleadings, inter- 
views witnesses, and attends the trial, under the guidance of a 
practicing attorney, appointed for such purpose by the legal 
aid chairman of the Barrister’s club. 

Out of approximately forty applications for aid, one-fourth 
will be dismissed completely or referred to practicing attor- 
neys. Of the remaining thirty, about one-half will be accepted 
for immediate consideration, while the remainder will necessi- 
tate further investigation. 

Though a practicing attorney is required to act in court, 
several cases appear which may be completely handled by the 
student alone. Such cases may involve issues triable before a 
justice of peace, or merely ministerial functions, such as the 
drawing of wills and other instruments. 

The work of the division may perhaps best be illustrated 
by the following, an actual case: Smith v. Jones, et al. The 
plaintiff had helped the defendant’s tenant cut his corn upon 
the oral promise of the defendant’s agent that the defendant 
would give the plaintiff some fodder. The agent never noti- 
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fied the defendant of his promise and upon demand by plain- 
tiff, refused to perform. The plaintiff, who was on relief and 
totally without funds, came into the clinic for aid and his case 
was accepted, two students being assigned to it. After an un- 
successful attempt to settle the dispute out of court, an action 
in replevin was brought and the fodder attached. The stu- 
dents then appeared before a justice of the peace and presented 
the case, getting a verdict and obtaining 90 shocks of fodder 
for their client. 

The division is completely governed by students assisted 
by faculty members. The student organization is comprised of 
a chairman, vice chairman and committee, who assists in direct- 
ing the administration of the section. The students engaged 
in the work are both receiving and giving value, and the or- 
ganization is such that the legal aid division acts as a tilting 
ground where prospective lawyers may practice without fear of 
serious results. 

Its objects are being admirably realized and those interested 
in its activities look forward to its ever increasing expansion. 


Junius ScHLEZINGER 


Moot Court 


The Moot Court is under the supervision of the Committee 
on Law School Affairs. Its procedure is simple. Three judges, 
who are usually seniors, sit in the capacity of an appellate court 
to hear arguments on moot cases. The attorneys for the re- 
spective parties in these cases are the members of the first and 
second year classes. Participation in Moot Court is beneficial 
to the student in three ways. In the first place, it gives him 
the experience of facing a specific problem and collecting the 
rules of law and the statutory enactments that will, in his mind, 
govern the decision of the court. Secondly, he is asked to ar- 
range his arguments and material into a brief to present to the 
court, as is the usual requirement of all courts of appellate 
jurisdiction. In the third place, he is given the privilege of 
standing before the court and orally presenting his case. It 
would appear that the latter is the most important of the three, 
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as the regular school curriculum only provides such opportunity 
during the last quarter of the senior year. 

A brief account of the first Moot Court session of the year 
may serve to give a more definite idea of the system. Prof. 
Mathews served as the Presiding Justice, assisted by Mr. Black 
as justice. The question before the court was the validity of a 
will which had been signed by one witness before the testator 
had signed. The same witness did not know that it was a will 
which he had signed. The second witness signed when the will 
was so folded that it was impossible for him to see if the 
testator had yet signed, the name of the testator being only vis- 
ible as it appeared in the attestation clause. The attorneys 
were, Mr. Herbert for the contestant (plaintiff in error) and 
Mr. Gosline for the proponent (defendant in error). The 
court held the will invalid. The basis of the decision was that 
the publication of the will was not necessary, nor was the order 
of signing a controlling matter so long as both signatures were 
annexed as a part of one transaction, it was decided that it was 
necessary for the will to be presented to the witness in such 
manner that he at least it would be possible for him to see the 
testator’s signature. Though the law on the case was declared 
in favor of Mr. Herbert, the decision of the judges as to the 
merits of the arguments and briefs of the participants resulted 
in a close decision for Mr. Gosline. We hope to give every 
student in the law school an opportunity to take part in Moot 
Court during the next two quarters. 

Caries M. Ross 








A Review of Ohio Legislation 1933-34 


In considering the activities of the Ninetieth General 
Assembly it may be of interest to look first at the output of 
that body from the standpoint of quantity. The following 
figures refer only to the regular session, but should be sufh- 
cient to give an indication of the total amount of legislation 
produced during the whole period. 


I Action 
RE ee oy Bk os be 886 
EIN Foes cae cde St se Seo an okane wees 219 
SN ee ok Sn ees Wid om lew 5 

Il Sections of the General Code Affected 
uaa ch aN ese be tee ae Va ae 630 
eS RD ae ee gree eee 326 
PEE ns sos Odo aleclen es Bho kee pale Vee 56 


For purposes of convenience, the consideration of the sub- 
ject matter of some of the enactments of the Legislature will 
be divided accordingly as the Acts referred to were passed 
during the regular session or the special sessions. 


REGULAR SESSION 


It takes but a brief examination of the “Laws of Ohio” for 
the year 1933 to discover that Ohio is doing its part toward 
national recovery by measures similar in many respects to con- 
gressional enactments. Some of the more important of these 
Jaws are: an act passed to enable municipal corporations and 
other subdivisions to participate in the federal aid provided by 
the “national industrial recovery act” granting authority in 
these governmental bodies to issue a limited amount of bonds. 
115 O.L. 601. Section 11588 of the Ohio General Code re- 
lating to the sale of forclosed property was amended so as to 
give any court before which a proceeding for foreclosure of a 
mortgage or the enforcement of a lien or execution against 
real property power to postpone the sale for a period not later 
than February 1, 1935. 115 O.L. 227. An amendment to 
another section of the code made possible the issuance of bonds 
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by cities and counties for the relief of the poor and the unem- 
ployed. 115 O.L. 29. To obtain additional revenue for relief 
purposes taxes have been imposed on admissions, beer and cos- 
metics. The coffers of the state treasury were replenished by 
fees collected from the issuance of beer selling privileges. The 
state liquor stores which were established by the Liquor Con- 
trol Commission have already become a lucrative, dependable 
source of income. 

The recognized morals of former days were seemingly dis- 
regarded by the legislators in their quest for more revenue. 
This is shown by the act legalizing horse-racing “at licensed 
racing meetings and to levy and collect a tax on the business 
thereof.” 115 O.L. 367. An attempt was made to use some 
of the beer taxes to aid the schools but because of the objection 
of educators the plan was dropped. Instead, the funds are 
being used to make payments under the old age pension law. 
It may be worthy of remark that at least one person who had 
qualified herself to the receipt of such payments being more 
sensitive as to the source of the fund than some of our legis- 
lators, had her application withdrawn. 

To aid the schools a tax was placed on gasoline, in addition 
to renewing the cigarette tax for another two year period. 
Another act authorized boards of education to borrow money 
and issue notes to the amount the school district is entitled in 
the state educational equalization fund. 115 O.L. 48. 

To make the new deal complete an amendment relative to 
exemptions was passed. 115 O.L. 430. The amount of per- 
sonal earnings of an unmarried person free from attachment 
or garnishment was increased to thirty dollars per month; that 
of heads of families and widows was increased to sixty dollars 
per month. 

In the last session, the legislators, like the administrators 
of the federal new deal, contracted a mania for organization 
and regulation of business and industry. The Liquor Control 
Commission, the Ohio Milk Marketing Commission, a Board 
of Embalmers and Funeral Directors, a Banking Advisory 
Board, a Board of Registration for Engineers and Surveyors, 
a Board of Barbers’? Examiners, a Board of Cosmetology, a 
Wage Board for determining minimum wages and the enforce- 
ment thereof, Bureau of Motor Vehicles, a Division of High- 
way Patrol, and other agencies were created. The establish- 
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ment of these various organizations, their functions, etc., forms 
a large bulk of the current laws. 

Of special importance to lawyers is the act providing for 
the rendition of declaratory judgments and decrees. It is an 
important step toward adapting the judiciary to the needs of a 
modern society. The next move must be made by the lawyers, 
namely, the utilization of the procedure it affords. 

The liability of owners and operators of motor vehicles for 
injury to or death of guests is now expressly limited to situa- 
tions where the injury or death was caused by the wilful or 
wanton misconduct of the operator or person responsible for 
the operation. If this enactment accomplishes its obvious pur- 
pose, guests, or their representatives, will find the recovery of 
a judgment much more difficult now than in the past. 

An act was passed limiting the compensation of appraisers 
to five dollars each per day, provided that in the case of real 
estate the court might fix the compensation at a higher rate. 
Although it would be difficult to express this in clearer terms, 
one sheriff has justified the payment of four and five hundred 
dollars per month to his appraisers. In justice to him it should 
be added that since the last election he has signified his inten- 
tion of observing the new fee law. 

Several of the current laws have already been the subject 
of litigation. The act prohibiting the sale of prison-made 
goods of another state has been unsuccessfully attacked by Ala- 
bama. The act extending the present term of county recorders 
to January, 1937, has been declared invalid. Board of Elec- 
tions v. State ex rel Schneider 28 Ohio St. 273. 


SPECIAL SESSIONS 


The chief problems confronting the Assembly during the 
three special sessions (as well as the regular session) were those 
of taxation. The practically insoluble problem of extending 
existing revenue to meet all existing needs received a large 
portion of the efforts of the legislative body, but the question 
of providing additional revenue both by means of new tax 
measures and measures designed to facilitate the collection of 
delinquent taxes was not neglected. 

That the principal cause of the “tax worries” was the 
“schools” is a matter of useless information so far as those per- 
sons who have been residents of this state in recent years are 








JANUARY, 1935 27 


concerned. It may not be amiss, however, to mention briefly 
a few of the methods adapted as temporary relief. An act 
passed at the regular session and amended at one of the special 
sessions levied a franchise tax on insurance companies, and ap- 
proriated the proceeds for the benefit of the school districts 
of the state. Similar in result was the act levying a tax on 
liquid fuels. The Statutes governing the apportionment of 
inheritance taxes was so amended as to give village councils 
and township trustees the option of crediting one-half of their 
share of such taxes to boards of education instead of putting it 
in the general revenue fund of the village or township. These 
are only a few of the measures involved to meet the emergency 
selected at random, but they should serve to illustrate the char- 
acter of the legislative activity in this regard. 

Provision for “relief of poor and unemployed” created 
another major demand on the revenues to the state. Proceeds 
of taxes on brewers and malt and on bottled beverages were 
appropriated for this purpose. Also counties and cities were 
authorized to issue bonds to meet this need. 

Attempts to facilitate the collection of delinquent taxes 
were made in two ways. On the one hand acts were passed 
remitting penalties on taxes and assessments delinquent for 
1932 and 1933. The problem was also attacked from a dif- 
ferent angle by an act authorizing county treasurers to petition 
common pleas courts to be appointed receivers ex officio of the 
rents and profits of lands on which an installment of tax or 
assessment had been delinquent for more than six months. 
Such appointment being made, the court may order the delin- 
quent taxes together with penalties etc., to be satisfied out of 
such rents and profits. 

Although buffeted about on a stormy sea of financial diffi- 
culties, the assembly did, nevertheless, find time during the 
special sessions to pass some “non tax” legislation of general 
interest. A few of these acts will be mentioned here, but no 
attempt has been made to classify them either according to 
their subject matter or degree of importance. 

The Act defining and fixing the punishment for certain acts 
relating to kidnapping is worthy of note. Under its provisions 
a person who kills or causes the death of another while kid- 
napping or attempting to kidnap such other person, or while 
he has such other person in his possession is guilty of first de- 
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gree murder, whether the death is caused during the period 
of detention or after. Furthermore it makes no difference 
whether the death is caused by violence or personal injury, 
threats of death or great bodily harm, exposure to weather or 
disease, neglect or failure to provide proper food, clothing, or 
medical attention, or any other means. Where a kidnapping 
occurs in another state a person who sends, brings, or causes 
the kidnapped person to be sent or brought into the state is 
deemed to have committed the offense here and shall be pun- 
ished according to the laws of this state. The act of confining 
or imprisoning a kidnapped person with knowledge is punish- 
able by imprisonment for not less than five nor more than 
thirty years. The same penalty is attached to the making of 
threats for purposes of extortion by any method whatever, to 
kidnap, kill, maim, or wound a person related by blood, mar- 
riage, or adoption to the person to whom the threat is com- 
municated. 

The “Housing Authority Law” authorizes the creation by 
the State housing board of a public authority to aid in housing 
families of low incomes, eliminating unsanitary conditions, 
and otherwise promoting public health, safety, etc. This pub- 
lic authority—consisting of boards of five members established 
in various communities—is given broad powers to accomplish 
the purposes for which it is to be created. 

The Act relating to Mutual Savings Banks provides for the 
incorporation, organization, and regulation of such “Savings 
Societies” authorizes existing societies to incorporate thereun- 
der; permits all such societies to become members of Federal 
Reserve System, to issue notes and debentures, and to procure 
benefits of insurance of bank deposits provided by Congress. 

The Act authorizing the Tax Commission to create a bureau 
of research and statistics to study the operation of Ohio taxa- 
tion and revenue laws, the probable effect of changing such 
laws, and the possible enactment of measures providing for 
other forms of taxation should achieve a desirable result. The 
beneficial possibilities of such an organization will, no doubt, 
be admitted even by those who feel tempted to say that the 
measure seems to be in the nature of an afterthought. 

It is hoped that this brief summary will convey to the 
readers at least a general idea of legislative activity in Ohio 
during the past year, and indicate the desirability of making a 
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more complete study of the frequent changes in the law which 
are constantly being made by the general assembly. 


STEPHEN JOHNSON 
JoserH FRIEDMAN 


IS THE MILK BUSINESS AFFECTED WITH A 
PUBLIC INTEREST? 


On June 22, 1933, Governor George White of Ohio approved the 
Milk Marketing Act, establishing a Milk Marketing Commission to regulate 
the production, and distribution of bottled milk in Ohio. (115 Ohio Laws, 
page 288, Section 1080, 1-23, Ohio General Code). This Act has been 
upheld in a recent Cuyahoga Court of Appeals decision, Clover Meadow 
Creamery Co. vs. National Dairy Products Corp. 40 O. L. R. 57, decided 
March 26, 1934. In the above case, the defendant sought to have dissolved 
an injunction restraining it from continuing unfair business practices ia the 
sale and distribution of milk. The defendant contended that the questions 
of monopolistic control, unfair competition, and price fixing are for the newly 
created Milk Marketing Commission to decide. The court of appeals dis- 
solved the injunction, and declared the Milk Marketing Act constitutional. 
The dissolution of the injunction by the court, on the ground that the com- 
mission was the proper body of first instance, upheld the power granted the 
commission to decide all issues arising out of the milk industry. However, 
if a person or corporation, who is a party to a complaint filed with the com- 
mission, is dissatisfied with the commission’s ruling, he may by a petition in 
error proceed to the Common Pleas court of any county in Ohio. (Section 
1080-10, General Code). 

The Ohio Milk Law was passed as emergency legislation and is to expire 
July, 1935, if not renewed. The Ohio Act is similar to the New York Milk 
Control Act. (Article 25, 300-319, New York Laws 1933). The New York 
Act expired March 31, 1934, and has been renewed. The only difference 
in the Acts of N. Y. and Ohio, is that the New York Board of Control had 
regulatory power over the entire dairy industry, while the Ohio act is limited 
to the regulation of bottled milk. 

The question arises as to the constitutionality of the price fixing power 
granted to the commissions by legislation in New York and Ohio. The 
Clover Meadow Creamery Co. v. National Dairy Products, supra, was the 
first case in Ohio where the court upheld the regulatory feature of the Ohio 
Milk Marketing Act, regulating trade practices. Price fixing power was not 
involved, as this point was not raised. The question now arises, if the com- 
mission can regulate monopolistic control, and unfair practices, can it also fix 
prices of milk to be paid the producer, and the price to be paid by the con- 
sumer? 

The decision that led the Cuyahoga Court of Appeals to declare the 
Milk Marketing Act of Ohio constitutional was Nebbie o. New York 291 
U. S. 502, 54-Sup. Ct. 505. The Nebbia Case was decided March 5, 1934. 
It was only three weeks after the United States Supreme Court declared the 
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New York Act constitutional, that the Cuyahoga Courts of Appeals handed 
down its decision upholding the Ohio milk legislation. 

The Nebbia Case upheld the New York legislation fixing the retail price 
of milk. The Court said that the milk industry in New York was an industry 
affecting the safety, health, and public welfare of the people, that the state 
could regulate the prices of milk. The Nebbia Case was approved in a recent 
U. S. Supreme Court decision, Hegeman Farms Corp. v. Baldwin, Law Week 
Nov. 6, 1934, page 10, in which the power of the commission to fix the 
prices to be paid to the producer was sustained. 

In recent N. Y. cases decided in 1934, contesting the validity of the 
N. Y. Board of Control Act, questions have arisen which have not yet been 
in issue under the Ohio Law. The courts have upheld the following powers: 
1. To fix prices to be paid by the consumer; 2. To fix prices to be paid to 
the producer; 3. To allow the Board to investigate any dairy’s operations; 
4. To revoke licenses for unfair trade practices; 5. ‘To allow “unadvertised” 
milk to be sold for one cent less than advertised brands. 

But on the other hand the Board has been denied the power to regulate 
the price to be paid an out-of-state producer for the raw milk. Neddia v. 
New York, 291 U. S. 502, 54 Sup. Ct. R. 505. 78 L. ed. 563, 89 A. L. 
R. 1469; Matter of Ideal Farms, Inc. v. Baldwin, 149 Misc. 902, 262 N. 
Y. S. 467; Hegeman Farms Corp. v. Baldwin, 6 F. Supp. 297; 293 U. S. 
; supra; Matter of Bridgeville Farms, Inc. v. Baldwin, 241 App. Div. 
781, 270 N. Y. S. 1005; New York Evening Post v. Baldwin, N. Y. L. J., 
June 13, 1934; Borden’s Farm Products Corp. v. Baldwin, 7 F. Supp. 352. 

G. A. F. Seelig, Inc. v. Baldwin, 7 F. Supp. 776; Baldwin v. Califon 
Farms, Inc., N. Y. L. J., Sept. 6, 1934; Matter of Eisenberg Farms, Inc. ov. 
Baldwin, 243 App. Divi—mem.; Matter of Muller Dairies, Inc. v. Baldwin 
243 App. Div.—; Matter of Muller Dairies, Inc. v. Baldwin, 244 App. Div. 
—mem. 

Section 300 of the N. Y. Milk Law and Section 1080-2, Ohio General 
Code, have stated that a continuing evil was becoming imbedded in the milk 
industry prior to this legislation. “Inquiries have disclosed destructive and 
demoralizing competition, and unfair trade practices, which have resulted in 
retail price cutting, and reduced income of the farmer below the cost of pro- 
duction.” (Quoted from majority opinion in the Nebbia case, supra, page 
516). The Ohio Legislature found conditions in Ohio so demoralizing that, 
in Section 1080-2 General Code, it expressly states, “The production, pro- 
cessing, distribution, and sale of milk in this state as a whole, and each of the 
said activities or operations, separately, is hereby declared to be a business 
charged with a public interest.” 

To justify the state’s creation of boards regulating the milk business, 
it must be shown that this does not deny anyone due process or equal pro- 
tection of the laws. 

It is submitted that fixing minimum prices for milk during the present 
emergency, declared by the legislature, is a valid exercise of the police power, 
and does not deny anyone due process, The Supreme Court of the United 
States had sustained far greater infringements on the rights of contract in 
emergencies which were less stringent in their economic aspect, than the 
present milk emergency. In Home Building & Loan Ass'n. v. Blaisdell, 290 
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U. S. 398, 54 Sup. Ct. R. 23 (1934). The Supreme Court upheld the 
Minnesota Mortgage Moratorium, by extending the time allowed by existing 
law for redeeming real property from foreclosure and sale under existing 
mortgages. In Wilson v. New, 243 U. S. 332, 37 Sup. Ct. R. 298 (1917), 
the court upheld the act of Congress fixing hours and wages of railroad 
employees in interstate commerce, when a national strike was threatened. 

The Supreme Court upheld New York’s housing law during the period 
following the World War, when an emergency was created due to the short- 
age of dwellings. In Brown Holding Co. v. Feldman, 256 U. S. 170, 41 
Sup. Ct. R. 465, (1921) followed by Levy Leasing Co. v. Seigal, 258 U. S. 
242, 42 Sup. Ct. R. 269 (1922). Block v. Hirsh, 256 U.S. 135, 41 Sup. 
Ct. R. 458, (1921), the court upheld an Act of Congress fixing rents for 
dwellings, similar to the N. Y. Housing Laws. The court said in the latter 
case, “A public exigency will justify the legislature in restricing property 
rights in land to a certain extent without compensation.” The court in 
Chicago, M. St. P. Ry Co. v. Hedges, 5 Fed. Supp. 752, (1933), laid down 
the rule that, “Laws are merely rules of civil conduct for common good and 
must be considered in somewhat the same relation as civil contracts in times 
of stress and emergency for common welfare, and in such emergency consti- 
tutional limitations are elastic to the exercise of legislative powers to avoid 
domestic confusion, social disruption, or economic chaos.” 

Even without the existence of an emergency, the court still would have 
had enough precedent to uphold the milk legislation in New York. In 1877, 
in Munn ov. Illinois, 94 U. S. 113, 24 L. ed. 77, it was held that grain 
elevators were so affected with the public interest, that storage rates could be 
regulated. In Brass v. North Dakota, 153 U.S. 391, 14 Sup. Ct. R. 857, 
(1894), the court approved similar regulation of grain clevators in North 
Dakota. A Kansas statute fixing the amount of premiums for fire insurance 
was held not to deny due process. German Alliance Insurance Co. v. Lewis, 
233 U. S. 389, 34 Sup. Ct. R. 612, (1914). In Schmidinger ov. Chicago, 
226 U. S. 578, 33 Sup. Ct. R.-182 (1913), and Petersen Baking Co. ov. 
Bryan, 290 U. S. 570, 54 Sup. Ct. R. 277, (1934), regulation of the size 
of a loaf of bread was held constitutional. 

It has been established throughout the country, that where a business is 
a public utility, or has been held a business affected with a public interest, 
it becomes subject to regulation and price fixing, as in cases of gas, electric, 
water, street railways, and railroad companies. American Digest,—Public 
Service Commissions Key No. 7; Constitutional Law Key No. 135; and 
Century Digest, Sections 380-387. 

Many other decisions have shown that the private character of a bus- 
iness does not necessarily remove it from the class of businesses subject to 
regulation, and price charges. Griffith v. Conn., 218 U. S. 563, 31 Sup. Ct. 
R. 132, (1910); O’Gorman ov. Young, 282 U. S. 251, Cotting v. Kansas 
City Stockyards Co., 183 U.S. 79, 22 Sup. Ct. R. 30, (1901), and Stephen- 
son v. Binford, 287 U.S. 251, 53 Sup. Ct. R. 181, (1932). 

Before the milk legislation, New York and Ohio were having great dif- 
ficulty coping with the evils which resulted directly from milk price wars, 
and the low returns to the producer. In fact in many parts of the country, 
the farmers had struck and refused to ship milk, and also prevented other 
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farmers from shipping milk, thereby causing a shortage of milk to the con- 
sumers. 

In order to insure a daily supply of milk to the consumers it was essen- 
tial that the farmers be guaranteed a profit on their investment and labor. 
The following states have established boards similar to the Ohio Milk Mar- 
keting Commission to remedy the situation which has resulted from cut throat 
competition in the milk business; Vermont (Act Special sessions No. 8, 1933 
Vt.); New York (Chapter 158, Section 302); New Jersey (Chapter 169, 
Laws of 1933); Conn. (Chapter 135, Laws of 1931); Pennsylvania (No. 
57, 1933 Laws); California (Chapter 25, 1933); and Virginia (Chapter 
357, 1934, Acts of Assembly). 

Justices Butler, Sutherland, McReynolds, and Van Devanter, in their 
dissent in the Nebdia Case, supra., disapproved price regulation in the milk 
business, claiming that the dairyman’s business is essentially private. For this 
position they cite a dictum in New State Ice Co. v. Liebman, 285 U. S. 262, 
52 Sup. Ct. R. 371, (1932). Their theory of economics is one of laissez 
faire, and they back their contentions with many decisions, claiming that 
due process under the Fourteenth Amendment means right to contract free 
and unhampered by unreasonable legislation. Chief among these decisions 
are Tyson Bros. v. Banton, 273 U. S. 418, 47 Sup. Ct. R. 426, (1927), in 
which the court held invalid a law regulating the resale of theater tickets. 
Ribnik v. McBride, 277 U. S. 250, 48 Sup. Ct. R. 545, (1927), in which 
state regulation of private employment agencies was held invalid; Meyer o. 
Nebraska, 262 U. S. 390, 43 Sup. Ct. R. 625 (1923), in which the court 
held invalid a statute which forebade teaching in public schools any language 
other than English; Near v. Minnesota, 283 U. S., 51 Sup. Ct. R. 625, 
(1931), in which a Minnesota statute designed to protect the public against 
obvious evils incident to the business of regularly publishing malicious, scan- 
dalous, and defamatory matters was held unconstitutional; Fairmount Cream- 
ery v. Minnesota, 274 U.S. 1, 47 Sup. Ct. R. 506 (1927), in which it was 
held that the state could not fix prices for purchase of dairy products for 
manufacture and sale. Other cases which the dissenting justices stated as 
precedents for their doctrine were: U. S. ». Cohen Grocery Co., 255 U. S. 
81, 41 Sup. Ct. R. 298, (1921); Wolf Packing Co. v. Industrial Court, 262 
U. S. 522, 43 Sup. Ct. R. 630 (1913), and Williams v. Standard Oil Co., 
278 U. S. 235, 49 Sup. Ct. R.. 115, (1929). 

The dissenting justices in the Nebdia Case, supra., do not find any evil 
in the milk business to be corrected and continued to uphold the doctrine 
of almost absolute liberty of contract. This is in spite of the fact that at 
least 6 states have realized the need for regulating the milk business in their 
respective states. The Court of Appeals of Virginia has held legislation sim- 
ilar to New York and Ohio unconstitutional. Nov. 25, 1934.—N. Y. Times. 

This legislation is primarily to benefit the farmer. The Ohio Act pro- 
vides for a combination of producers and distributors to set fair prices, which 
will insure the farmer a fair return for his labor and investment. It is 
through this method of price control that the people of Ohio are guaranteed 
a regular supply of milk at reasonable prices, and the producers are given a 
profit on their labor and investment. 

The only question remaining is what will the Supreme Court of Ohio, 
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and later the Supreme Court of the U. S. do if and when the price fixing 
feature of the Ohio Milk Marketing Act is tested? According to decisions 
rendered in the Nebbia Case, supra, and Hegeman v. Baldwin, supra., it 
seems that the decision in the Cuyahoga County Court of Appeals upholding 
the regulatory feature of the Ohio Act will be affirmed in the higher courts, 
and the price fixing feature will also be upheld. 


Seymour ARTHUR TREITELMAN 


STATE MORATORY LEGISLATION 


Among the deleterious results of the economic cataclysm of 1929, were 
the hysterical desire of mortgagors to liquidate their debts aud the falling of 
property values. To the debtor the situation was most oppressive. To him 
it meant that if prices and values fell 50 per cent, the burden of the re- 
payment of his debts was increased 50 per cent. To the creditor it meant 
securing dollars in payment that would now buy twice as much in commod- 
ities. It is the plight of the mortgagor as a debtor with which we are here 
concerned. His property was mortgaged to the limit. His outstanding in- 
debtedness was in many cases as large as the appraised value of the property. 
The mortgagor had three ways of attacking his problem; he might assign 
his property to the mortgagee, refinance his indebtedness, or allow the prop- 
erty to go by foreclosure. The first two possibilities were often unavailable 
or inexpedient and too often foreclosure was the inevitable outcome. But 
the pathetic aspect of the mortgage situation was that at the foreclosure sale, 
so little was secured that the result was a deficiency judgment hurdled upon 
the mortgagor. The greatest factor contributing to this desperate situation 
was the fact that there was no market for real estate. The market had com- 
pletely disappeared. It was this breakdown of the functioning of our eco- 
nomic system that rendered impossible the fulfillment of mortgage contracts. 
Under these circumstances our court procedure was ill equipped to meet the 
crisis. Our mortgage laws ignored economic forces—fluctuations in price and 
property values. 

It is estimated that the total mortgage indebtedness of the country 
centers about 45 billion dollars, 9 billions of which is on farm mortgages, 21 
billions on urban house mortgages, and 15 billions on big building mortgages.' 
Foreclosures during the first five months of this year were three times what 
they were the whole year of 1926.” In the State of Ohio alone, during the 
first six months of this year we have had 1031 complete foreclosure actions 
involving judgments totalling over 5 million dollars.* That some form of 
relief for the overburdened debtor became necessary cannot be doubted in © 
view of the crisis. ‘The mortgagors raised their voices to the legislature to 
recognize human values even at the cost of going to the “verge of the law.” 

* Business Week, October 27, 1934, page 6. 

* Business Week, July, 1934, page 10. 

* See report compiled by the department of Rural Economics of the State of Ohio 
a Ohio State University entitled, Report on Foreclosures, Summary of Year ending 

une 30, 1934. 
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Various groups, some public, some private, have attempted to meet the 
mortgage indebtedness problem prior to the moratorium acts: 


1. Private creditors of wealth, such as national banks and insurance 
companies as well as small considerate mortgagees voluntarily procrastinated 
in the enforcement of their rights in cases where the mortgagor was in pos- 
session. 

2. Public pleas, such as gubernatorial entreaties requesting mortgagees 
to desist from instituting foreclosure proceedings were frequent.* 

3. The federal government passed acts creating succoring bodies as the 
HOLC, FHA, etc., and enacted much legislation for farm mortgage relief. 

4. Judicial initiative by way of direct relief or dilatory tactics has 
abated to a degree the wholesale loss of homes. 


While the first three methods were used, there was nothing imperative 
about their use; and consequently their efforts were not as widespread as 
desirable. The extent of judicial effort in aiding the mortgagor was humble 
even though the courts sought to be liberal in their views. The general rule 
is that equity will not enjoin foreclosure proceedings because the mortgagor 
thinks the market value is too low.® As a result courts are limited in their 
power to postpone foreclosure sales or periods of redemption until such time 
as it would be possible to secure a price more in keeping with the property’s 
appraisal value at the time the mortgage indebtedness was contracted. A few 
courts have, however, exercised such power without the aid of statutory au- 
thority. An Associated Press dispatch of Feb. 2, 1933, tells of a case in the 
ninth state judicial district of New York where a group of judges agreed to 
refuse foreclosure proceedings without any legislative authority for its act.® 
A trial court in Illinois, in a case decided April 11, 1933, forbade the mort- 
gagee to foreclose upon condition that the mortgagor constitute himself a 
trustee in possession for the mortgagee, with the duty of collecting rentals 
and applying them to taxes and maintenance of the property as well as the 
payment of interest upon the indebtedness.’ This formula is the basis of 
several of the subsequent moratory statutes which thirty States, including 
Ohio, have now enacted. These statutes were enacted primarily because the 
courts were thought not to be invested with the power which the Illinois 
court here exercised. It remained for the legislature to yield to the cries of 
the distressed mortgagors. 


Tue History oF Moratory LEGIsLaTION 


What is a Moratorium Statute? Mr. A. H. Feller in his enlightening 
article on the matter has defined moratorium as a “postponement of the ful- 


“ Business Week, February 15, 1934, p. 14. See also, Alliance Trust Co. v. Hall, 
5 Fed. Supp. 285, wherein the proclamation of the governor of Idaho suspending fore- 
closures was held unconstitutional as an impairment of contract. 

* Bolich et ux v. Prudential Insurance Co. et al., 202 N. C. 789, 164 S.E. 335 
(1923) See 81 Univ. of Pa. Law Review 87 (1932) for other cases. 

* Illinois Law Review 799 (1932). Some cases have held oppositely: see Fifth 
Avenue Bank of New York v. Compson, 113 N.J. Eq. 152, 166 Atl. 86 (1933); also 
Koller v. John Hancock Mutual Life 168 Atl. 36. 

782 Univ. of Pa. Law Review 262 (1933), citing First Union Savings Bank vs. 
Division State and in Cook County Circ. Ct., General B262438. 
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fillment of an obligation, decreed by the States through the medium of the 
courts or legislation. Its essence is the application of sovereign powers.”® 

Moratorium statutes are not of recent origin. History shows its use 
time and again in periods of economic stress. Their birth dates from 555 
A.D. in Greece where laws provided for the postponement of business debts 
on account of war.® Proceedings against debtors could be stayed. In Roman 
Law a debtor upon giving some security might obtain an extension of time 
within which to pay the debt through an order from the Emperor.2° We 
find the use of the moratorium again during the Napoleonic Wars. In the 
United States we find its use during the Revolutionary period, before and 
during the Civil War and again during the World War. The more recent 
use of the moratorium was in March 6, 1933, when a bank holiday was de- 
clared by the President. Thus the States of the Union had much precedent 
upon which to base their mortgage moratory legislation. 


Tue Recent Mortcace Moratorium STATUTES 


By 1932, the position of the mortgagor was so distressing that hurried 
moratrium enactments were written into the statute books throughout the 
country. The Ohio Statute was passed May 18, 1933."" 

Mortgage moratorium statutes take one of three forms or a combination 
of the three: 

1. Some States provide for a stay of foreclosure sales for a 
period of time. Courts in some cases may determine the time of 
the stay imposing upon the mortgagor certain terms such as upkeep 
of the property, payment of the taxes thereon, etc.’* 

2. Some States extend the period of redemption upon condi- 
tion of the mortgagor’s payment of the taxes.’* 

3. Some States provide for complete releases from deficiency 
judgments or have statutes requiring deficiency judgments based 
upon a fair value of the property.** 

In addition to these types of mortgage moratoria enacted by the States, 
the Federal Government had enacted a special farm mortgage moratorium 
by way of an amendment to the Bankrutcy Act.’° For lack of space we must 
confine ourselves to the State statutes. Suffice it to say, Section 75 has been 
upheld in at least one District Court and declared unconstitutional in another. 


Tue IMPAIRMENT oF Contracts CLAUSE v. Moratorium STATUTES 


While many of the State Moratory Statutes have been declared uncon- 
stitutional on the grounds that they impair the obligation of the contract,” 


* 46 Harv. Law Rev. 1061 (1933). 

* Ibid. 1061, 1064. 

2° 28 Yale Law Journal 325 (1918). 

11 115 Ohio Laws 227; General Code, sec. 11588. 

1? Ark., Ariz., Iowa, Minn., Mont., Neb., N. H., N. Y., N. D., Ohio, Okla., 
Penna., Tex., Vt., Wis., see 82 U. of Penna. Law Rev. 265. 

18 Ark., [owa, Kans., Mont., N. H., N. D., S. D., Vt., Wis., all have this provision 
in their statutes. Ibid. 

** Ark., Calif., Idaho, Kans., Minn., Neb., N. Y., N. C., N. D., S. C., S. D., Ibid. 

** Section 75 of the Bankruptcy Act, subsection (c). 

1® Hanauer v. Republic Bldg. Co., 255 N.W. 136 (Wis. 1934). See also Life In- 
surance Co. of Va. v. Saunders, 62 S.W. (2d) 348, where a statute postponing a fore- 
closure sales was held unconstitutional. 
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the Ohio statute as it now stands, although yet untried by the courts, is a 
good example of a well constructed statute. It is similar in many of its terms 
to those statutes which have withstood the constitutional test in other juris- 
dictions. ; 

The Ohio statute provides that in a foreclosure proceedings which is 
had on or before Feb. 1, 1935, the court, after a full hearing, “may order 
the sale to be postponed and that proceedings to enforce the debt . . . be 
restrained until such time, not not later than Feb. 1, 1935, as the court may 
in its discretion believe to be just . . . but in no event to postpone such 
proceedings or sale UNLESS current taxes and interest from and after the 
date of said postponement shall be paid as due.” This statute was specifically 
declared to be an emergency act and temporary in its existence;** and while 
subject to some constitutional dubiousness by a strict interpretation of the con- 
stitution, its validity may be prophesied in view of a recent United States 
Supreme Court decision, Home Building and Loan Ass’n. v. Blaisdell up- 
holding a statute somewhat similar to that of Ohio.*® 

Previous to the incorporation into the United States constitution of the 
Impairment clause’® it was the “sport” of the States to impede the collection 
of debts by stay laws, by the issuance of depreciated currency and by-laws 
permitting the payment of debts in personal property or real estate.2° The 
years 1783-1789 were filled with stay laws.2*_ The legislative frolic of the 
States was the cause of the insertion of the Impairment clause into the con- 
stitution of the United States. The Federal Constitution sought by this 
clause to prohibit all the State laws impeding in any way the collection of 
debts. Despite the constitutional warning against the passage of such laws, 
the decade prior to the Civil War was replete with moratory statutes, many 
of which were surprisingly upheld as constitutional.?* By far the majority 
of stay laws passed by the States were held unconstitutional.”* 

The World War moratoria were upheld without as much resistance. 
Almost every State enacted laws precluding proceedings against the soldier 
debtor away at war.** While the moratory legislation during the Civil and 
World Wars did not deal strictly with mortgage moratoria, the principles of 
law therein contained are applicable to present day legislation. So our con- 
cern is with the mortgagor-mortgagee relationship as affected by this legis- 
lation. 

What is this relationship? If B, a mortgagee, contracts to loan a sum 

** House Bill 144 has just been presented to the Ohio State legislature seeking an 
extension of two years (to Feb. 1, 1937) for the operation of the Ohio moratorium. 

** 290 U. S. 398, 78 L. ed. 255. 

2° Art. 1, sec. 10, Clause 1, U. S. Constitution. 

2° U.S.C.A. Title, Constitution, P. §, part 2. 

71 27 Illinois Law Rev. 800 (1932). 

*? See tabular analysis of moratory legislation in the United States. 46 Harv. Law 
Rev. at page 1081. 

78 4 Texas statute suspending all laws for the collections of debts, and liabilities 
on notes and contracts for a period of twelve months after peace with the Confederate 
States was held unconstitutional. Gattner v. Hunter, 30 Texas 688. 

A Florida statute staying execution on judgment for twelve months after peace 
with the Confederate states was held unconstitutional. Garlington v. Priest, 13 Fla. 550. 

An Arkansas statute suspending all suits until peace between the U. S. and the 
Confederate States was held unconstitutional. Burtt et al. v. Wms., 24 Ark. 91. 

**See g A.L.R. 11. 
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of money to A, a mortgagor, B has as his security the property upon which 
the mortgage attaches and ordinarily a note for the loan. In case of default 
in principal or interest, the mortgagee has a right to foreclose upon the prop- 
erty and is entitled to a decree ordering the sale of the property to satisfy 
the mortgage indebtedness. The common law gives the mortgagor an op- 
portunity to redeem prior to the sale. Many States, in addition, provide for 
a statutory period of redemption after the foreclosure sale.** The relation- 
ship thus gives rise to two remedies for the mortgagee: he may have the 
property sold to satisfy the indebtedness, and he may sue on the note. In 
some States he has title subject to divestment upon payment of the mortgage 
indebtedness during the period of redemption where such a statute exists. 
And after the lapse of the period the mortgagee gains complete title. The 
parties to the mortgage may be said to have contracted with reference to cer- 
tain existing enactments relating to this relationship. So that when a statute 
is enacted which changes the remedies or the laws relating to such a relation- 
ship by postponing the sale, or suit upon the note, or extending the statutory 
period of redemption, can we say that the mortgage contract has been im- 
paired? In answer to this question we ask another. Is the remedy separate 
from or merged with the obligation? In the former case the courts will gen- 
erally say that there is no impairment of the obligation; in the latter case 
the courts will reason, that since the statute affects the remedy which merges 
into the obligation, it necessarily affects the obligation. 

Proponents of the constitutionality of these stay laws sought reinforce- 
ment in the words of Chief Justice John Marshall, “Without impairing the 
obligation of the contract, the remedy may certainly be modified as the wis- 
dom of the nation shall direct.”*® This view followed the doctrine that the 
obligation was separate and distinct from the remedy and that that which 
acted upon the remedy did not act upon the obligation.2”_ In many instances 
the court accepted this way out (Baumbach v. Bade, 9 Wis. 559) 1859, and 
as long as the statute acted upon the remedy and did not alter the express 
terms of the contract, they were upheld. But this doctrine was limited by 
Bronson v. Konzoe et al, 1 How. 311 at 317 (1843), the court here stating 
that depriving the debtor wholly of his remedy or burdening the remedy 
with such new conditions or restrictions as to make the remedy not worth 
pursuing, renders such a statute unconstitutional. Well constructed statutes 
do not intend to destroy the rights altogether, but rather to postpone their 
enforcement until after the emergency for which they were created. Thus 
stay laws in Georgia and Kentucky suspending the jurisdiction of the courts 
in all civil actions for one year and seven months have been upheld on the 
ground that a State may alter its general judicial and remedial system as it 
wishes. ”® 


*®In Ohio there is no statutory redemption period; but under the Ohio common 
law, the right of the mortgagor to redeem continues only until the sale is confirmed by 
the court. 27 Ohio Juris. 727. 

?® See Sturges v. Crowninshield, 4 Wheat. 122,200, 4 L. Ed. 529. 

7 City of Cléveland, Tenn. v. U. S. et al., 166 Fed. 677; Cramer, Inc. v. Patter- 
son, 25 O.A. 130, 157 N.E. 398 holds modification of the remedy not an impairment. 

*® Grimball v. Ross, T.U.P. Charl 175 (Ga. 1808) and 3 Metc. 566 (Ky. 1861). 
In Oshkosh Water Co. v. Oshkosh, 187 U. S. 437, 47 L. Ed. 249, the court held that 
the legislature may change existing remedies or modes of procedure if a substantial or 
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Another line of authority has not followed the doctrine of separation of 
the remedy from the obligation, holding that the “obligation” is really the 
remedy provided by law for the enforcement of the contract. This is the 
doctrine that the obligation and the legal remedy so merged that whatever 
impaired the remedy impaired the obligation.2® A law which operates retro- 
actively upon the mortgage obligation or remedy is an impairment of the 
obligation.*° The United States Supreme Court in McCracken v. Hayward, 
2 How 608, 612 (1844) said that if a contract is made, it is under the laws 
then existent; and if a State by subsequent legislation diminishes the debt or 
impairs the right or remedy, it necessarily bears upon the obligation in favor 
of one party and to the injury of the other. 

Courts today generally uphold the separation doctrine and hold the mort- 
gage moratorium valid, provided its effect does not “materially affect the obli- 
gation” or “substantially alter the rights of the parties.” The remedy may be 
altered but a substantial remedy must remain.** 

Two foundation cases must not escape the attention of the reader. The 
first is the New York Housing Act cases in 1919 and 1920. The act sets up 
a rent commission with power to fix reasonable rents and compel the landlord 
to extend existing leases at such rents as fixed by the commission. After the 
first major decision** it seemed as though the impairment of contracts clause 
was to be read that no State may impair contracts except for public purposes. 
The United States Supreme Court upheld the New York Housing Act on the 
ground that this was a valid exercise of police power, reserved to the States. 
The decision in the Block case and the Feldman case was to establish the 
doctrine that the State may in the exercise of its police power without violating 
the true intent of the impairment clause, prevent the immediate and literal 
enforcement of contractual obligations, by temporary or conditional restraint.** 


efficacious remedy remains or is provided. But all remedies may not be withdrawn. See 
also Louisiana v. New Orleans, 102 U. S. 203, 26 L. Ed. 132, and Conley v. Barton, 
260 U. S. 677, where the court said, “It is recognized that the legislature may modify 
existing remedies without impairing the obligation of the contract if a substantial rem- 
edy remains.” 

?° Barwitz v. Beverly, 163 U. S. 118, 41 L. Ed. 93 (1895) hold that an extension 
of the redemption period is unconstitutional as an impairment of the remedy. Sturges 
v. Crowninshield, 17 U. S. 122, 4 L. Ed. 529, Court said that the remedy may not be 
altered without limit . .. In Seibert v. Lewis, 122 U. S. 284, 30 L. Ed. 1161 the 
court said that the parties contract with reference to an existing law and that law is 
as much a term as if incorporated therein. In Blair v. Williams, 14 Ky. 35 (4 Littel) 
the court said that the legal obligation of a contract consists in the legal remedy. One 
court said that and extension or shortening of the period of redemption is an impair- 
ment of contract, State ex rel Cleveringa v. Klein, 249 N.W. 118, 86 A.L.R. 1523. 

*° Walker v. Whitehead, 16 Wall. (U. S.) 314, here it was held that the remedy 
or the means of enforcing the contract is a part of that obligation of a contract which 
the constitution protects against being impaired by any later law passed by the State. 
See also Palowski v. Eskofski, 209 Wis. 189, 244 N.W. 611, 613, wherein the court 
said, “If a statute substantially lessens the value of a pre-existing contract, the consti- 
tutional provision (Impairment clause) bars application of it to the contract. 

*1 “The withdrawal of all remedies for the enforcement of the contract constitutes 
an impairment of the obligation,” Sliosberg v. New York Life Ins. Co., 244 N. Y. Supp. 
215, 155 N.E. 749. See also Tenn. v. Reed, 96 U. S. 69, 24 L. Ed. 610 as to the 
effects of altering methods of enforcing an obligation. 

** Marcus Brown v. Feldman, 256 U. S. 170 (1921), 65 L. Ed. 877. 

** Block v. Hirsh, 256 U. S. 135. See also Atlantic Coastline R. R. Co. v. City 
of Glassboro, N. C., 232 U. S. 548, where it was held that the impairment clause cannot 
override the power of the State in its reasonable exercise of police power. 


Ao a ens ena 
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The second case is the Home Bldg. and Loan Ass'n. v. Blaisdell, 290 
U.S. 398, 78 L. Ed. 255, 54 Sup. Ct. 231 (1934) testing the constitution- 
ality of the Minnesota Mortgage Moratorium act which provided for a two- 
year stay on foreclosures. The court by a decision of five to four upheld the 
constitutionality of the act and relied upon principle and the New York 
Housing cases for its decision. 

The principle upon which this case is based is that the limitations con- 
ferred by the impairment clause are not limitations upon the exercise of police 
power when an emergency justifies its exercise. The majority of the court 
bluntly facing the issue, felt that where the common weal was in question, 
the constitutional guaranties contained in the impairment clause are subordinate 
to the State police power. That is, “conditions may arise in which a temporary 
restraint of enforcement may be consistent with the spirit and purpose of the 
constitutional provisions and thus be found to be within the range of the 
reserved power of the States to protect the vital interests of the community.” 
(Home Bldg. & L. Ass'n. v. Blaisdell, 290 U. S. 398, 439). 

The minority opinion adheres to a strict interpretation of the impairment 
clause stating that the constitutional limitations are of constant application and 
invariable; and that the police power of the State is subordinate to the impair- 
ment clause despite the pressure of circumstance. The minority believed that 
in order for the statute to stand, it must be in harmony with the constitution 
as “long respected” so that this may be a government of “stable laws” and 
not laws that yield to the “caprice” of the moment.** 

Which is the preferable point of view depends upon the individual. The 
socially conscious person may desire a liberal interpretation of the law; and 
the individualist may favor a strict interpretation of the law to safeguard his 
rights even though the public interest is at stake. But should we hold for 
the individualist and sacrifice human values for legal principles? Or should 
we infringe upon the mortgagee’s rights given him by the constitution in order 
that society may be more greatly benefited? From one point of view it 
appears unfair to take funds out of one pocket and put them into another for 
however temporary a time. It appears also unjust to require the mortgagee 
alone to assume the burden which society as a whole has cast upon the unfortu- 
nate mortgagor. The spirit of our economic system lies in, among other things, 
the freedom to contract. And when a law acting retrospectively changes 
directly or indirectly the terms of or rights in a contract, the consequence is 
not only to impair the mortgagee’s rights, but in the words of one court, “it 
would invade personal rights, and disturb and destroy the safety of business 
transactions.” But whatever point of view is taken, it cannot be denied that 
the mortgagor needs relief for the benefit of the community and that thus 
far the moratorium is the best means to effect that end. 


B. Bernarp Wo tson 


** What could dissenting Justice Sutherland have thought of the recent holding 
in the New York Court of Appeals, where the court said that in times of public stress, 
that the government may nullify private contracts is an implied term in every contract, 
Sliosburg v. New York Life Ins. Co., 244 N. Y. 482, 155 N.E. 749. 
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“AND TO DECLARE AN EMERGENCY” 


The Initiative and Referendum is a comparatively recent innovation in 
American government. Within the last fifty years, it has been incorporated 
into the constitutions of a considerable number of the states. The Initiative 
and Referendum provides for direct legislation, i.e., legislation by the voters 
themselves. The typical provisions allow for the initiation of a bill by securing 
the signatures of a certain epr cent (3% to 10%) of the voters of the state 
or of the voters at the last gubernatorial election. After the required number 
of signatures is filed, the bill is placed on the ballot for a referendum vote. 
For passage, some states require that the bill receive a majority of the votes 
cast on the question of the bill itself, and other states require that the bill 
receive a majority of the total votes cast at the election. Also, the referendum 
may be used alone to place before the voters bills which have already been 
passed by the legislature and signed by the governor. Such a bill will be placed 
on the ballot for ratification if a sufficient number of voters petition for such 
referendum within a specified time after the passage of the bill. 

However, not all bills are subject to the referendum. In particular, 
“emergency laws” are exempt, and to the extent that “emergency laws” are 
passed, the right of the people to have a referendum on unpopular legislation 
is limited. It is with this use of the referendum by the voters and the use of 
the “emergency laws” by the legislature that we are here concerned. 

The Initiative and Referendum amendment to the Ohio Constitution 
was made a part of the fundamental law of our state along with other major 
amendments in 1912. Its provisions as to the time at which laws will take 
effect are as follows: 


Art. II 

Sec. 1c—Initiative and Referendum— . - “no law passed by the General 
Assembly shall go into effect until ninety days after it shall have been filed by the gov- 
ernor in the office of the secretary of state,” except . .. . 


Sec. 1d—Initiative and Referendum—“Laws providing for tax levies, appropria- 
tions for the current expenses of the state government and state institutions, and emer- 
gency laws necessary for the immediate preservation of the public peace, health and 
safety, shall go into immediate effect. Such emergency laws, upon a yea and nay vote 
must receive a vote of two-thirds of all members elected to each branch of the general 
assembly, and the reasons for such necessity shall be set forth in one section of the 
law, which section shall be passed only upon a yea and nay vote, upon a separate role 
call thereon. The laws mentioned in this section shall not be subject to referendum.” 
(adopted Sept. 3, 1912.) 


The ninety-day clause was inserted to afford the voters a chance to circulate 
petitions to procure a referendum. The other clause automatically places cer- 
tain measures beyond the reach of the referendum and allows the legislature 
to do the same in other cases where a situation arises that demands immediate 
action. 

It would seem that the provision making tax and appropriation measures 
immune from the referendum and the provision allowing for the passage of 
emergency legislation to avoid the ninety-day postponement of taking effect 
are sensible and practical and necessary for expediting the business of legisla- 
tion. It is just as apparent that both these provisions are definite inroads on 
the power of the people to legislate directly. 
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It has been up to the courts to say whether or not the legislatures, under 
the constitutional proivsions, shall have a free hand in declaring emergencies. 
Is there any check on their power to declare emergencies? 

1. The statement of an emergency by the legislature is conclusive. 


ARKANSAS 
Hanson v. Hodges—i10g Ark. 479; 160 S.W. 395. (1913) 
Emergency . . . “is a question exclusively for legislative determination . . .” 


CoLorapo 
VanKleeck v. Ramer—62 Colo. 4; 156 Pac. 1108. (1916) 
Declaration of emergency is conclusive and not reviewable by the court . . . 
“in so far as it abridges the right to invoke the referendum.” 


Ituino1s 
Wheeler v. Chubbuck—16 Ill. 361. ((1855) 
“The general assembly is the sole judge of the emergency.” But the assembly 
must make the statement of the emergency unequivocal. 
Murray v. Holmes—3z41 Il. 23; 173 N.E. 145. (1930) 
The court, in effect reversed the earlier Illinois decision, for without any state- 
ment of policy, they weighed the emergency and found that it was not sufficient. 


INDIANA 

Hendrickson v. Hendrickson—7 Ind. 13. (1885) 
The court merely said that the statement that a law should take effect sooner that 
the ordinary time was not a declaration of an emergency. 

Mark v. State—15§ Ind. 98. (1860) 
The act contained no declaration of emergency, and thus it did not go into 
effect until the other laws of that session. However, a declaration of emergency 
would have been sufficient to accomplish this. 


NEBRASKA 
State v. Pacific Express Co.—80 Neb. 823; 115 N.W. 619. (1908) 
Merely saying that this shall take effect “on and after its approval” does not 
declare an emergency so that it will take effect immediately. 


OKLAHOMA 
Oklahoma City v. Shields—2z2 Okla. 365; 97 Pac. 1014. (1908) 
“It is a question of which the legislature must be the judge, and when it decides 
the fact to exist, its action is final.” 


Orzcon (leading state) 

Biggs v. McBride—17 Ore. 640; 21 Pac. 878. (1889) 
The statement of emergency—giving law effect at the time of its passage is con- 
clusive on the courts. 

Kadderly v. Portland—44 Ore. 118; 74 Pac. 710. (1903) 
“Question whether a given law . . . may be put into operation by adding an 
emergency ‘clause is distinctly for the legislature . . . and not judicially re- 
viewabie.” 

Sears v. Mulinomah County—4g Ore. 42; 88 Pac. 522. (1907) 
The court held that the emergency clause failed, for the legislature had not 
stated that it was necessary for the immediate preservation of the public peace, 
health and safety. But if the legislature had made this statement, the court 
would not have investigated. 


Soutn Daxota 
State v. Levan—i4 S. D. 394; 85 N.W. 605. (1901) 
“It seems to have been uniformly held under constitutions containing an emer- 
gency clause and providing that laws containing such a clause shall take effect 
as therein directed and that the action of the legislature is conclusive on the 
courts.” 
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State v. Whisman—36 S. D. 260; 154 N.W. 707. (1916) 
The court stated that it would declare the emergency clause void if it found that 
there was clearly no emergency. Otherwise, the decision of the legislature was 
final. 
Texas 


Day Land and Cattle Co. State—68 Tex. 526; 4 S.W. 865. (1887) 
“If the legislature states facts or reasons which in its judgement authorize the 
suspension of a rule and the immediate passage of a bill, the courts certainly 
have no powr to re-examine that question and declare that the legislature came 
to an erroneous conclusion.” 


Keaton v. Whittaker—104 Tex. 628; 143 S.W. 607. (1912) 
The Supreme Court simply refused to consider whether or not it had the power 
to investigate the emergency clause. It accepted the legislature’s statement. 


2. The legislature’s statement of an emergency is not conclusive nor binding 
on the courts. 


CALIFORNIA 
McClure v. Nye—22 Cal. App. 248; 133 Pac. 1145. (1913) 
The court decided that certain appropriations were “unusual” and thus could not 
go into effect immediately to avoid a referendum. 
MICHIGAN 
Naudszius v. Lahr—253 Mich. 216; 234 N.W. 581. (1931) 
The court demanded only “real or substantial relation to the public health, etc. 
. ” and in case that existed “all doubt will be resolved in favor of legis- 
lative judgement that it is immediately necessary.” However, they held that the 
legislative word was not the last word. 
MonTANna 
State v. Stewart—g7 Mont. 144; 187 Pac. 641. (1919) 
“Statement by legislature that emergency exists and that the act passed is neces- 
sary to the preservation of peace,” etc. . . . ‘“‘is not conclusive.” 
WasuINGTON 


State v. Meath—84 Wash. 302; 147 Pac. 11. (1915) 
“Constitution says that no special law shall be passed where a general law can 
be made applicable” . . . and “courts will review” . . . legislation to 
see if this idea has been violated. 


State v. Howell—85 Wash. 294; 147 Pac. 1159. (1915) 
Doubt as to the existence of an emergency will be resolved in favor of the legis- 
lative determination. 


We see, from these holdings, that some of the courts, led by Oregon, have left 
the question of whether or not a law should be withdrawn from the class of 
laws on which a referendum vote may be held, entirely to the discretion of the 
legislature. Other courts, led by Washington, have taken it upon themselves 
to decide this question. 

It might be interesting to consider the merits of these two views briefly 
in relation to: (1) intent of the amendments; (2) possible abuse of the right 
by the public; (3) possible abuse by the legislature of the power to declare 
emergencies. 

First: It would seem safe to say that the amendments were intended to 
check the action of the legislature except in cases where such check would be 
unwise. The difficulty arises when we try to decide what was intended to be 
included in the exceptions, “emergency laws necessary for the immediate 
preservation of the public peace, health and safety.” The requirement “imme- 
diate preservation” would seem to call for the most urgent and serious demand 
for legislation. The provision was not to allow the legislature to set aside the 
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referendum but to make the referendum step aside when it interfered with 
the proper control of extraordinary situations which might arise. 

Second: The probability of abuse by the voters is unlikely. Getting the 
required number of signatures to petitions is difficult. The stationary inertia 
of the voters is so great that even the use of the referendum is an event. 

Third: The abuse of the power to nullify the right of referendum is 
limited by the requirement of a two-thirds vote of the membership of both 
houses of the assembly on the whole bill as well as on the section stating the 
emergency separately. (The details of this provision vary from state to state). 
This requirement might appear to be an adequate safeguard, but the fact that, 
during the 1933 and 1934 sessions of the Ohio State Assembly, of the some 
two hundred and ninety-five bills that were passed, one hundred and thirteen 
declared emergencies, gives rise to a doubt as to the preventative efficiency of 
the two-thirds requirement as a check on the legislature’s abuse. 

Ohio has taken its stand behind Oregon, and the attitude which the court 
will take seems settled although the leading case was decided by a four-to- 
three decision and only after much controversy. 

The first case in which the court mentioned the conclusiveness of the 
decision of the legislative statement was Miami County v. Dayton which was 
consolidated with State, ex Rel. Duncan v. Franklin County, 92 Ohio St. 215; 
110 N. E. 726 (1915). The court pointed to the question underlying the 
controversy in saying: 

Evidently, the sole purpose of the constitutional requirement of a two-thirds major- 

ity in emergency measures was for the purpose of withdrawing such measures from the 
referendum provisions. 
The only declaration made by the court in deciding the case which bears on 
the question was that the court would investigate the records to see if the 
constitutional requirement of a two-thirds vote had been met in passing the 
emergency provision, and if it had not, the act would go into effect at the 
end of the regular period. However, Judge Wanamaker made the following 
statement, which was not necessary to the decision of the case: 

Manifestly, the legislature’s judgement in that behalf, (referring to the deciding 
as to the emergency) as shown by the act itself and the records touching the same, is not 
conclusive. 

The enthusiasm with which Judge Wanamaker’s statement was received 
at the time State, ex Rel. Durbin v. Smith, 102 Ohio St. 591; 133 N. E. 457 
(1921) was decided is evidenced by the statement in the opinion of that case 
relating to the conclusiveness of the legislative statement of an emergency: 

No case has previously been presented to this court involving that question. 

The court entirely disregarded the Miami County case, and started out anew. 
The majority opinion depended on Kadderly v. Portland (supra) saying that 
the Ohio Initiative and Referendum provision was copied from Oregon’s. The 
majority laid down this rule: 

Manifestly, this court cannot go outside of the provisions of the act and the facts 
which it judicially knows for the purpose of ascertaining whether the legislature had 
valid reasons for declaring this to be an emergency law. 

The result of such an opinion was to place the use of the Initiative and 
Referendum under the control of the legislature. 

Chief Justice Marshall led the dissent with an opinion in which he cited 
State v. Meath (supra) agreeing that the constitution did not intend to allow 
the legislature to declare an emergency where none existed. He quoted State 








44 LAW JOURNAL 


v. Stewart (supra) saying that the constitutional convention “did not intend 
that the exception should extend further than to those matters arising out of 
some unforeseen menace, public calamity, sudden emergency, extraordinary 
occurrence or unprecedented climatic condition.” After thus setting out his 
requirements for an emergency, he said: 

Provisions of the act must be such as are necessary to immediately avert threatened 
danger. 

He evidently thought that the emergency clause was inserted, not to 
make possible the defeat of the referendum, but to allow for quick legislative 
action when an imperative situation required it. Any other attitude seemed 
to him to defeat the purpose of the amendment, and so, he felt that the final 
decision of the necessity and propriety of the emergency law should be left 
up to the Supreme Court. 

Judge Johnson and Judge Wanamaker dissented in separate opinions. 
Judge Wanamaker observed that the term “emergency?” was nowhere defined, 
and he felt that it was the right and duty of the court to establish this 
definition. 

The Supreme Court refused a motion to certify in the case of Menke v. 
Jackson, No. 19536, March 16, 1926, which is reported in 4 Ohio Abstracts 
at p. 59. In this case, the city council of Garfield Heights, under Sec. 
4227—3, General Code, had passed an emergency measure raising the salary 
of the mayor. The plaintiff sought to have the payment of the salary 
restrained because the ordinance was not an emergency measure within the 
meaning of the law. On the authority of the Durbin Case, the common pleas 
judge had sustained a demurrer to the petition stating that the court was 
without jurisdiction. 

In 1929, a trial judge refused to follow the Durbin case. In Burns v. 
City of Marietta, 27 O. N. P. (N. S.) 497, the court refused to follow the 
majority opinion of the Durbin case but felt that the law was to be found 
in Judge Wanamaker’s dissent. 

The judgement of the general assembly as to the emergency character of an act 
under the constitutional amendment of 1912 is not conclusive, but its judgement in that 
behalf may be challenged in a proper proceeding at any day within the 90 day limit, 
either as to the constitutional vote or the emergency character of the act. 

This statement was taken from Wanamaker’s opinion in the case of 
Miami County v. Dayton (supra). The basis on which the trial judge decided 
that this was the law of Ohio was that it was disclosed in the dissent to the 
Durbin case that the majority opinion was a compromise decision, and that 
there were only two judges in favor of the pronouncement that the determina- 
tion of the legislature should be final, whereas, in the Miami County v. Dayton 
case, all judges concurred in the statement of law quoted by Judge Wana- 
maker. This attitude seems more nearly to follow the intent of the con- 
stitution. 

In the final analysis, the problem resolves itself into a consideration of 
the relative merits of (1) judgment by two-thirds of the members of the 
legislature coupled with the likelihood of the disappearance of the use of the 
referendum and (2) judgment by the supreme court as to the existence of an 
emergency coupled with the possibility of continued existence of the refer- 
endum as a check on the legislature. The choice is a purely personal one. 

Rosert B. Gos.ine 
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The history of the Student Bar Association and of this pub- 
lication have been dealt with elsewhere. Our first issue being 
in the first stage of an evolutionary process, we think a word 
as to our plans for the future appropriate. Present plans call 
for three issues annually. 

In the future in addition to the material contained in this 
issue, we plan to add digests of recent outstanding law review 
articles, a book review section, and a section devoted to alumni 
news and activities. The digests proposed provide a feature 
which, to the best of our knowledge, has never been attempted 
before. 

On this the editorial page will be discussed, from time to 
time, general problems of interest to the lawyer and matters 
particularly affecting the student body. 

We sincerely hope that our efforts have not been wasted, 
and that you, the reader, will find something of value and in- 
terest in this publication. 
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To start our discussion of matters affecting the student 
body, we think it appropriate to note the lack of adequate light- 
ing facilities in the libraries of Page Hall and to make a con- 
structive suggestion. 

There is more intensive and prolonged studying done in 
the Law Library than in any of the other main libraries on the 
campus, yet the table lamps and the shading effects provided 
in other main libraries are conspicuously absent here. It is sig- 
nificant that scarcely anyone completes his law course with a 
good pair of eyes. 

In view of the improvements that have been made about 
the campus to enhance its beauty, we think that an expenditure 
to relieve eyestrain would be justified. 


EE 











Case Comment 


LEGAL APPLICABILITY OF BLOOD GROUP TESTS* 


It has been estimated that the percentage of cases in which an innocent 
man has been unjustly accused of being the father of an illegitimate child is 
unduly high. On behalf of a client who is a defendant in a bastardy proceeding 
or in a prosecution for criminal assault, counsel would often welcome the 
opportunity of securing evidence of a scientific nature which would establish 
the innocence of the accused, and hence eliminate the necessity of relying upon 
evidence of a circumstantial nature to the extent which has been necessitated 
frequently in the past. 

At the present time, the possibility of increasing the practical application 
of results achieved by scientific investigation concerning the characteristics of 
blood is attracting a considerable amount of attention among certain branches 
of both the legal and medical professions. Human blood has been classified, 
as is becoming increasingly widely known, as belonging to one of four groups, 
depending upon the presence or absence of certain chemical substances. The 
presence or absence of two such substances, which accounts for the four possible 
combinations, gives the blood certain characteristics which remain constant, 
and which are transmitted from parent to off-spring in accordance with the 
well-established Mendelian law of heredity. On the basis of this knowledge, 
blood tests of the mother, the child, and the alleged father reveal in a certain 
percentage of cases that the man could not possibly be the rather of the 
particular child. The only method by which one of these substances can be 
present in the blood of the off-spring is by inheritance from one of the parents. 
Consequently if the blood of the mother does not contain a substance found in 
that of the child, one whose blood did not contain that particular substance 
could not be the father of that particular child. 

In cases other than those in which the test establishes the fact of non- 
paternity, the result of the test is not conclusive—no more definite conclusion 
being possible than that the man might be the father of the child. The num- 
ber of cases in which it is possible to establish non-paternity by this method 
has been estimated to be about one-third of the total number of cases tested. 
This computation is based upon the assumption that not only the two sub- 
stances referred to as A and B, which are used for the purpose of defining 
the four groups into which all individuals are classed, but also that two others 
designated as M and N shall be taken into consideration. In a given case, the 
probabilities of establishing non-paternity depend upon whether the individual 
belongs to one of the more common blood groups or to one of those more 
rarely found. 

Dr. L. H. Snyder, Prfessor of Medical Genetics of the Ohio State Uni- 
versity College of Medicine, has shown a considerable amount of interest in 
the practical application of this branch of scientific knowledge and has devoted 
a large amount of time to the study and development of the technique of 


* Published in Ohio Bar, Nov. 24, 1934. 
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making these tests. At the present time he is developing other tests which it is 
anticipated will enable the fact of non-paternity to be established in a very 
high percentage of cases. 

Assuming then that it might be possible to establish the innocence of a 
client by the use of the blood-group test, what are the possibilities of securing 
a court order that such a test be made, and would any legal obstacles be 
encountered in the introduction in evidence of the results of such a test? 

At least three Ohio trial courts have encountered the first of these ques- 
tions and each has decided in favor of the propriety of granting such an order. 
On Feb. 6, 1934, a blood test was made as ordered by the Court of Common 
Pleas, Pickaway county, Ohio, on motion of counsel for defendant in the case 
of State, ex rel. Jones v. Dern (No. 17106). In State, ex rel. Mae Mitchell v. 
Lester Baker (No. 27554), Judge Slabaugh of the Court of Common Pleas, 
Licking county, Ohio, granted such an order on Feb. 13, 1934. A similar 
order has been granted in a criminal case by Judge Thomas of the Vinton 
county court, 

The first case was settled out of court after the test was made. In the 
other two cases, the test revealed that the defendant might have been the father 
of the child and evidence of the result was not offered by either side at the 
trial. Dr. Snyder conducted the test in each case. 

The action of the trial court in these cases appears to be in harmony with 
a decision of the Supreme Court of Ohio. In S. S. Kresge Co. v. Trester, 123 
Ohio St., 383 ,175 N. E., 611 (1931), the court held a trial court has the 
power to require a plaintiff in a personal injury action to submit to a reasonable 
physical examination in order that the nature and extent of injuries may be 
ascertained. 

Outside of Ohio, two courts have dealt with this problem. The status of 
each case at the present date is to the effect that an order of this type is not 
proper. In State v. Damm (S. D., 1933), 252 N. W., 7, the Supreme Court 
of South Dakota held that it was not an abuse of discretion for a trial court 
in a criminal prosecution for rape to refuse to order a blood test to be made. 
However, a rehearing was granted by the court on Feb. 7, 1934, further 
developments not appearing at the date of publication. The New York 
Supreme Court in Beuschel v. Manowitz, 151 Misc., 899, 271 N. Y. S., 277 
(1934), held that an order at the request of defendant subjecting plaintiff 
and her child to blood group tests should be granted; but this decision was 
reversed by the Appellate Division in 272 N. Y. S., 165 (1934). 

Recent literature concerning this topic is quite extensive. Dr. Snyder has 
written a book, “Blood Grouping in Relation to Clinical and Legal Medicine,” 
which is the standard text upon the subject in all English-speaking countries. 
Legal periodical articles and notes include: “Evidence—Admissibility of 
Blood-Group Test,” 32 Mich. Law Review, 987 (May 1934) ; “Admissibility 
in Evidence of Results of Landsteiner Blood Grouping Tests,” 43 Yale L. J., 
651 (Feb. 1934); “Criminal Law—Evidence—Blood Tests,” g Wis. Law 
Rev., 314 (April 1934); “The Evidential Value of Blood Tests,” 1 U. of 
Chi. Law Rev., 798 (May 1934) ; “Evidence—Admissibility of Blood Group 
Tests to Establish Non-Parentage,” 82 U. of Pa. Law Rev., 654 (April 1934); 
“The Chances of Establishing Non-Paternity by Blood-Grouping Tests,” 20 
Jour. Amer. Inst. of Crim. Law, 360 (1929); “Blood Tests for Paternity,” 
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12 A. B. A. J., 441 (1926); “The Four Blood Groups in Evidence,” 76 
Solicitors’ Jour., 138 (1932); “Bernstein Blood Test as Evidence,” 66 Irish 
Law Times, 111 (1932). 

In regard to whether there would be any objection to the introduction in 
evidence of the results of such a blood test, no Ohio decision has been discov- 
ered. The only case encountered bearing upon that point is a criminal bastardy 
action brought in Pennsylvania. Expert testimony based upon blood tests was 
given in evidence to show that the defendant could not have been the father 
of prosecutrix’s child. The jury disregarded the evidence, found the defend- 
ant guilty, and the trial court sustained the verdict. The county court 
reversed the decision upon appeal and granted a new trial upon the ground 
that, in view of the uncontroverted expert testimony based on scientific 
knowledge, the verdict was not supported by the evidence. Commonwealth v. 
Zamorelli, 17 Pa. D. & C., 229 (1931). 

In the ordinary case of this character, it would appear that no very 
substantial objection could be offered to the introduction of evidence of this 
nature. Consequently, an improvement is made possible in the conduct of 
cases of this character by the availability of a new type of evidence. 

Cuarues C. Smitu. 


Ricut oF MortGaGEE oF A SuRETY To ComMpEL A PRIOR 
MortcaGEE To Resort To A PERSONAL REMEDY AGAINST 
His PrincipaAL BEForE APPROACHING PROPERTY 
OF THE SuRETY MortTGAGED as SECURITY 


Charles A. Wheeler executed promisory notes to Ollie, Grover, and 
Floyd De Long. Charles E. Wheeler was surety on the notes; as security he 
executed a mortgage on property owned by him alone. Charles E. Wheeler 
subsequently executed a second mortgage on the same property to the defendant 
Rockey to secure the individual debt of Charles E. Wheeler. Plaintiff is the 
assignee of the notes and mortgage executed to the De Longs; she prays for 
an in rem foreclosure; no personal judgment is asked. Charles E. Wheeler 
died before the suit was instituted. His heirs and Rockey are the defendants. 
Rockey alone answered. He alleged that Charles E. Wheeler died insolvent, 
that insufficient funds will be realized from a sale of the property to satisfy 
both mortgages and that Charles A. Wheeler, the principal on plaintiff’s notes, 
has property. He prayed that plaintiff be required to take a personal judg- 
ment against Charles A. Wheeler and levy on his property before resorting to 
the proceeds of the mortgaged land. 


Held: The remedy of marshaling assets is not available when its applica- 
tion will delay or inconvenience the paramount incumbrances in collecting his 
debt. To secure relief under the doctrine of marshaling assets both funds must 
belong to the same debtor and the senior creditor must have a lien on both 
funds. Parker v. Wheeler et al. 47 Ohio App. 301 (Ohio Bar Aug. 27, 1934). 

The remedy of marshaling securities rests on the equitable principle that 
a person having two funds to satisfy his claims shall not at his pleasure be able 
to defeat the claims of a party having but one fund. Pomeroy, Equity juris- 
prudence 2nd Ed., vol. 5, pp. 5078. Being an equitable remedy it must be 
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exercised on equitable principles. Hence the requirements that there must be 
two tangible funds or pieces of property to which one party may resort and 
that he must have a lien on both funds or properties. Creps v. Baird 3 Ohio 
St. 277 (1954); Kellogg v. Chicago R. Co. 3 Ohio Dec. Rep. 300; 26 Ohio 
Jur. 100, 103. It would be inequitable to compel a lien holder to resort to 
a mere chose in action, a personal remedy against the debtor, or to pursue 
a course which would delay or inconvenience him merely to protect a sub- 
sequent lien holder who has taken an imperfect security. These principles 
fully support the result reached in Parker v. Wheeler, supra. If the court had 
rested its decision solely on these grounds no fault would be found with the 
case; but the court attempts to support the decision on other principles more 
open to question. 

The rule is often broadly stated that assets will be marshalled only among 
the creditors of a common debtor. As so stated it is usually invoked to frustrate 
the attempt of some creditors of a common debtor to compel other creditors, 
who have recourse to both the debtor and a surety, to fall back upon the surety. 
In such a case the rule is obviously equitable. The surety has an equitable 
right, now reenforced by statute, to have his principal’s property applied to 
the satisfaction of the debt to the exoneration of the surety’s own. Further- 
more a creditor seeking to compel resort to the surety would ultimately be in 
no better position, The creditor desiring such a course would be a later, 
imperfectly secured incumbrancer. If the surety were compelled to pay the 
debt he would be entitled to be subrogated to all the rights against his principal 
held by those creditors to whom he made payment. G. C. 12194. By virtue 
of this subrogation the surety’s rights would be superior to those of the later 
incumbrancer who would be in the same position as if no report to the surety 
had been compelled. Both the surety and the prior incumbrancer would be 
put to inconvenience without any benefit accruing to the later incumbrancer. 
Mason v. Hull et al. §5 Ohio St. 256 at 274, 45 N. E. (1896). 

The great Lord Eldon discusses the doctrine of marshalling assets in 
Ex parte Kendal 1 Rose 71, 17 Ves. Jr. 514 (1811). He recognizes the 
general rule that usually both funds must belong to a common debtor, but he 
also recognizes an important qualification of the rule. At page 520 in 17 
Vesey Jr. he says, “It was never said, that, if I have a demand against A and 
B, a creditor of B shall compel me to go against A; without more; as, if B 
himself could insist, that A ought to pay in the first instance; as in the ordi- 
nary case of drawer and acceptor or principal and surety; to the intent that 
all the obligations, arising out of these complicated relations may be satisfied: 
but, if I have a demand against both, the creditors of B have no right to compel 
me to seek payment from A; if not founded on some equity, giving B the 
right for his own sake to compel me to seek payment from A.” The exception 
so stated is within the spirit of the rule; marshaling should be permitted only 
where it was just and equitable that one debtor should exonerate the other. 
There is nothing in Mason v. Hull, supra, in conflict with this exception. 
That case rests on the ground that a subsequent lienholder cannot require a 
paramount judgment creditor to first exhaust the land belonging to a surety 
on which the judgment is a lien. 

The exception has been recognized in this country. In Huston’s Appeal 
69 Pa. 485 (1871) it was held that if one of two joint debtors is primarily 
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liable, marshaling may be enforced for the benefit of the creditors of him who 
is only secondarily liable. The court in Hodges v. Hickey 67 Miss. 715, 7 So. 
404 (1890) stated the general rule that equity will marshal only where 
parties are creditors of the same debtor but it recognized the exception that 
where independent equities exist giving rise to a duty on the part of one 
debtor to pay in exoneration of another, the court will enforce this duty by 
subjecting the fund of the principal debtor. 

The same principles have been applied to cases of in rem rights against 
land. In Blanchard v. Naguin 116 La. 806, 41 So. 99 (1906) .a mortgage 
was made covering two pieces of property; the entire debt was owed by one 
mortgagor. The court held that the property of the other could not be made 
to contribute to payment unless the proceeds of the sale of the first proved 
insufficient to satisfy the mortgage. The mortgagee was allowed to seize both 
tracts but the mortgagor not owing the debt could demand the sale of the 
other tract if sufficient to satisfy the mortgage. 

In Ginnipiac Brewing Co. v. Fitzgibbons 73 Conn. 196, 47 Att. 128 
(1900) the holder of a judgment against a husband who had conveyed his 
property to his wife by a deed voidable by his creditors, was allowed to compel 
a mortgagee of this property and of property owned by the wife alone but 
covered by the same mortgage, to resort in the first instance to the land of 
the wife. 

In the light of these cases and others slightly less in point, the unqualified 
statement in Parker v. Wheeler that both funds must belong to the same 
debtor appears erroneous, particularly as applied to the facts of this case. The 
mortgagor was a surety; he was entitled to exoneration against his principal. 
In the absence of the other factors in the case Rockey as a creditor of the surety 
would be entitled to claim this right of exoneration and compel the plaintiff 
to exhaust the fund of the principal. The case is clearly within the exception 
to the rule. The ultimate result of the case, that Rockey is not entitled to a 
marshaling of assets, is supportable on the major part of the court’s reasoning. 
The plaintiff would be unreasonably delayed and inconvenienced by being 
required to pursue his personal remedy against Charles E. Wheeler instead 
of his easier in rem right against the mortgaged property. Under the doctrine 
of marshaling assets there are not two funds to which plaintiff has recourse. 
For that doctrine there must be tangible property of some kind; a mere 
chose in action such as the personal liability of a debtor is not such a fund. 
26 Ohio Jur. 103. But the general rule that both funds must belong to the 
same debtor has no application to the case. 

Ancus M. Hotes. 


INsuRANCE CompaNny’s RIGHT To TERMINATE Non- 
Exc.iusivE AGENcy ConTRACT 


Weisant had been an agent for the defendant insurance company in the 
city of Youngstown for several years and on November 17, 1929, was 
appointed district agent. The contract between the parties provided that the 
company might terminate the agency upon Weisant’s failure to write $150,000 
worth of paid-for insurance annually; also that Weisant should receive renewal 
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commissions on renewal premiums provided he succeeded in writing $100,000 
worth of paid-for new insurance each year. 

About the first of January, 1930, the defendant company appointed 
another agent in Youngstown. A year later, January 16, 1931, the company 
wrote to Weisant terminating the contract of agency, assigning as reason that 
the plaintiff had not, during the calendar year prior thereto, sold $150,000 
worth of insurance. It was later found that Weisant had written $93,553 
worth of insurance, while the new agency wrote $30,553 during the same 
period, 

Weisant denied the company’s right to terminate the contract and 
brought an action for an accounting in April, 1932. He claimed, among 
other things, a right to commissions on renewal premiums, paid on the insur- 
ance he had written, up to the time of bringing this action. 

Held, that Weisant was entitled to the renewal commissions up to the 
time of the termination of the contract by the company, on the ground of 
substantial performance; that the company had a right to terminate the agency 
contract as it did on January 16, 1931, and that the effect was to terminate 
all rights of Weisant to commissions on renewal premiums thereafter. The 
judgment of the common pleas court was reversed and judgment entered for 
the defendant company on its counterclaim, for the sum of $507.59, with 
interest. Weisant v. The Indianapolis Life Insurance Company, 16 Ohio 
Abstract 93 (Ohio Court of Appeals, 7th District, Mahoning County; decided 
October 20, 1933). 

In granting Weisant commissions on renewal premiums up to the time 
the contract was terminated, the court was well supported by authority. The 
Ohio Supreme Court adopted the same rule in Ohio Farmer’s Insurance Com- 
pany v. Cochran, 104 Ohio St. 427, 135 N. E. §37 (1922). In the syllabus 
of that case the court said: “The long and uniformly settled rule as to con- 
tracts requires only a substantial performance in order to recover upon such a 
contract. Merely nominal, trifling or technical departures are not sufficient to 
breach the contract.” 

There is some doubt, however, as to wether the court can be upheld in 
its decision that Weisant was not entitled to commissions on renewal premiums 
from the time of the termination of the contract to the time of bringing this 
action. 

The rule has been definitely established in Ohio that an insurance agent 
is not entitled to commissions on renewal premiums paid after the proper 
termination of the agency, unless the contract expressly so provides. T'rimble 
v. Connecticut Mutual Life Ins. Co., 9 O. D. Rep. 414, 10 O. D. Rep. 533 
(1885)—affirmed by the supreme court without report, Jan. 29, 1889. Other 
jurisdictions have adopted the same rule: Aldrich v. New York Life Ins. Co., 
105 N. Y. Sup. 493 (1907); Farmer v. Aetna Life Ins. Co., 270 Mass. 395, 
170 N. E. (1930) ; Fidelity and Deposit Co. of Maryland v. Washington Life 
Ins. Co. of New York, 193 Fed. 512 (1912). 

Although Weisant was not entitled to renewal commissions, as such, the 
commissions he would have received up to the time of bringing this action 
might well have been considered as an element of damages, had the court 
decided the company’s termination of the agency was wrongful. An agent or 
employee wrongfully discharged may treat the contract of employment as 
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continuing, although broken by the principal, and recover damages for the 
breach. Mechem, Agency (2nd Ed.) 1554. The measure of damages is the 
loss or injury occasioned by the breach, such as loss of wages or commissions. 
James v. Allen County, 44 Ohio St. 226 (1886). 

The present discussion is narrowed down, then, to the problem of whether 
or not the insurance company’s act of terminating the agency contract consti- 
tuted such a breach as to entitle Weisant to damages. 

The mere act of appointing another agent in the same territory would 
not amount to a breach of the contract by the company. It was not claimed 
that Weisant had an exclusive right of agency, and it is generally held that 
is such a case the insurance company has a right to put other agents in the 
same territory: Southern States Life Insurance Co. v. Hodges, 118 S. C. 407, 
110 S. E. 406 (1921); Lester v. New York Life Insurance Co., 84 Tex. 87, 
19 S. W. 356 (1892). In the case of Brysow-Bedwell-Brubacher Co. v. 
Archer, 18 O. C. C. N. S. 437, 25 O. C. D. 266 (1914), the plaintiff agent 
purchased of a Columbus, Ohio, agency its policy expirations, business, books 
and good-will, with a covenant the vendors would not enter into competititve 
business for § years. The insurance company was not a party to the contract. 
The plaintiff tried to stop interference by other agents attempting to secure 
renewals, appointed to the same territory. Held, that the insurance company 
could not be bound by custom to refrain from disclosing information with 
reference to expiration of policies to other agents in the same territory. 

The fact remains, however, that the insurance company was under a 
duty to cooperate with Weisant in every way possible and not to act so as to 
hinder him in the performance of the contract. The relation of principal and 
agent is regarded by the courts as a fiduciary one, implying trust and confi- 
dence. Topper Bros. v. Bohn, 12 O. N. P. N. S. 177, 22 O. D. N. P. 537 
(1911); 1 O. Jur. 82. As between principal and agent, the law requires the 
utmost good faith in all transactions between the parties. 1 Story, Equity 
Jur. 218; Hemenway v. Abbott, 8 Cal. App. 450, 97 Pac. 190, 195 (1908). 
The rule applies with equal force to both parties, agent and principal, in 
order to avoid discrimination. 1 O. Jur. 83. Good faith on the part of the 
insurance company would require that it should not appoint other general 
agents to occupy ground previously occupied by Weisant, and so materially 
and injuriously interfere with his interests under the contract. Myers v. The 
Knickerbocker Insurance Co., 3 O. D. Rep. 490, 9 Am. L. Reg. N. S. 82 
(1870). 

The facts of the Knickerbocker case were similar to those of the present 
case. The plaintiff was made general agent for the state of Ohio, with the 
right to renewal premiums, and no provision for an exclusive agency. Action 
was brought for breach of the contract in depriving the plaintiff of the collec- 
tion of renewal premiums by the appointment of another agent in the same 
territory. The court instructed the jury that where the contract of appoint- 
ment does not give the agent an exclusive right to represent the insurance 
company, the latter may appoint other agents, but appointment of another 
agent in the same place, whose operations materially lessen the advantages of 
the contract to the first agent, is a breach of contract by the insurance company 
and the agent may terminate it, or have an action for damages. 

To strengthen the present case, on June 25, 1930, the insurance com- 
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pany’s secretary wrote a letter to all its policy holders in Mahoning county 
which read, in part, as follows: “The Indianapolis Life Insurance Co. 
announces the appointment of Mr. Ford Flood as manager of our Youngstown, 
Ohio, agency. A branch office of the company has been opened at 817 First 
National Bank Bldg., in charge of Mr. Flood. By means of this branch office 
the company desires to keep in close touch with its policy holders so that their 
needs and inquiries may receive careful and prompt attention.” 

The court of appeals felt that while this letter was not treating Weisant 
with the same consideration as it was treating its new agent, yet it was not 
violating any contractual relation. It may be that the letter itself did not 
amount to a breach of the contract, but coupled with the other fact of the 
appointment of a new agent in the same city, it seems to be evidence of a lack 
of good faith on the part of the company. Such acts, when they operate to 
deprive the agent of his benefit under the contract, as was the result in the 
present case, amount to a breach of the contract, under authority of the 
Knickerbocker case. But Weisant failed to take advantage of this breach by 
the company. 

There remains the possibility that the termination of the contract by the 
company was wrongful and therefore a breach. 

By failing to write $150,000 worth of insurance during the year prior 
to his discharge, Weisant failed to perform a condition precedent, and failure 
to comply with a condition avoids the agreement at the election of the other 
party. Metropolitan Life Insurance Co. v. Erdei, 37 O. L. R. 55 (1932); 
Same v. King, 34 O. L. R. 370 (1931); Same v. Howle, 62 Ohio St. 204 
(1900). 

“A provision of a contract which required the agent to produce a specified 
amount of business each year during the period of the contract was a condition 
precedent, and upon failure to comply with this condition the agent lost all 
his rights under the contract.” Boswell v. Security Life Ins. Co., 26 O. C. C. 
N. S. 385, 35 O. C. D. 313 (1916). 

It is equally well settled, however that performance must not be pre- 
vented through fault of the insurance company. Fire Association of Phila- 
delphia v. Appel, 76 Ohio St. 1, 80 N.E. 952 (1907). Where performance 
of a condition precedent has been prevented by the defendant, such preven- 
tion may be averred as an excuse for non-performance. Rudle v. Massey, 
2 Ind. 636 (1851). 

Sometimes, prevention or hindrance of performance by the other party 
is treated by the courts as a waiver of the condition precedent. Mayor of 
New York v. Butler, 1 Barb. 325 (1847). A waiver is a voluntary relin- 
quishment of a known right. It may be made by express words or by con- 
duct which renders impossible a performance. List and Sons Co. v. Chase, 
80 Ohio St. 42, 88 N.E. 120, 17 Ann. Cas. 61 (1909); Farmer’s Insurance 
Co. v. Cochran, 104 Ohio St. 427, 135 N.E. 537 (1922). 

The court might well have found that the acts of the company amounted 
at least to a hindrance of Weisant’s performance of the precedent condition. 
It is reasonable to suppose that a substantial part of the $30,500 worth of 
insurance written by the new agent in Youngstown would have gone to 
Weisant if the second agent had not been appointed. It is pointed out by 
the court of appeals that the combined amounts still did not equal the 
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$150,000 which Weisant was required to get. But that does not prove that 
he would not have written the required amount had he been left alone. 
The confusion resulting from the establishment of two agencies in the same 
city, apparently in competition with each other, may have been the cause 
of the loss of much business by Weisant, not to mention his loss of time in 
trying to have matters straightened out. 

It is as effective an excuse of performance of a condition that the 
promisor has hindered performance as that he has actually prevented it. 
Williston on Contracts, vol. 2, sec. 677. Mr. Williston has made an excep- 
tion to this principle where the hindrance is due to some action of the 
promisor, which, under the terms of the contract or the customs of the bus- 
iness, he was permitted to take. It could well be found that this exception 
does not apply to the present case, because the acts of hindrance, in them- 
selves, indicated bad faith on the part of the insurance company and a breach 
of the fiduciary relation, and by depriving Weisant of the benefits under 
his contract, such acts amounted to a breach of contract. Meyers v. Knicker- 
bocker Ins. Co., ante. 

By hindering Weisant in performing the condition precedent, the in- 
surance company waived such condition. As a result, there was no valid 
reason for Weisant’s discharge on January 16, 1931. Interpreted in this 
light, the discharge being wrongful, Weisant became entitled to damages for 
breach of the contract, and these should have been set off against the in- 
surance company’s counterclaim. 


E. R. Tepe 


THe Power or Municipauities To PurcnHaseE Property 
BY THE PLEDGE OF RECEIPTs PLAN 


Plaintiff in error, a village owning a distributing system for electric 
current, contracted with another to supply generating machinery for its sys- 
tem for the sum of $24,960 payable partly in cash and partly in deferred 
installments from the net revenues derived from the plant’s operation. The 
title to the machinery was to remain in the seller until paid for, but the 
purchase price installments were not to be the general obligation of the 
village or payable from taxes. One Hill, a taxpayer, resident of the village, 
brings this action to restrain the village from carrying out the terms of the 
contract, contending that the transaction is prohibited by Section 6, Article 
VIII of the Constitution of Ohio. Held—The foregoing transaction be- 
tween the village and the seller of the machinery contemplates the union of 
the property of the village with that of the seller in a common enterprise, 
from which the net earnings of the joint operation would be paid to the 
seller. To the extent that the village devoted the whole of its own property 
to secure the seller, to that extent did it loan its financial credit to, and in 
aid of the seller, in violation of Section 6, Article VIII of the Constitution 
of Ohio.” Village of Brewster v. Hill, 128 Ohio St. 343, 7 Ohio Bar No. 
12, June 18, 1934. (Decided, April 11, 1934). 

The constitutional provision referred to provides,—“No laws shall be 
passed authorizing any county, city, town or township, by vote of its citizens 
or otherwise, to become a stockholder in any joint stock company, corporation, 
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or association whatever; or to raise monel for, or to loan its credit to, or in 
aid of any such company, corporation, or association.” 

The common definition of credit is “that confidence in the ability and 
intention of a purchaser or borrower to make payment at some future time,” 
—Pope’s Legal Definitions, A-1, Vol. 1, and similarly, “trust given or re- 
ceived; expectation of future payment for property transferred or of fulfill- 
ment of promises given.”—Webster’s International Dictionary. 

Since the transaction in dispute involves the sale of property for a con- 
sideration, part of which is to be paid in the future, the village is the 
recipient of the credit that has been loaned by the seller. 

The Supreme Court of Ohio in support of its opinion cited the follow- 
ing cases: Taylor v. Commissioners of Ross County, 23 Ohio St., 22, 35 
L. R. A., 737, (1872), Alter v. City of Cincinnati, 56 Ohio St., 47, 46 
N.E., 69, (1897), Markley v. Village of Mineral City, 58 Ohio St., 430, 
51 N.E. 28, (1896), Campbell v. Cincinnati Street Ry. Co., 97 Ohio St., 
283, 119 N.E., 735, (1918), and Cincinnati v. Harth, 101 Ohio St., 344, 
128 N.E., 263, 13.A.L.R., 308, (1920). There is no argument as to the 
correctness of the principles of law, as applied to the facts present in each 
case. A review of these cases, however, shows that each of them, by its facts, 
can be clearly distinguished from the principal case. 

Taylor v. Commissioners of Ross County (supra) involved the consti- 
tutionality of a legislative enactment purporting to authorize subdivisions of 
the state to enter upon the construction of railroad lines. It followed of 
necessity, therefore, that where funds allotted for that purpose were insufh- 
cient, the construction would have to be completed by private individuals 
or companies, who then would own or have beneficial control of the railroad 
when completed. It is hardly debatable that the statute there in question 
was unconstitutional, because it indirectly permitted subdivisions of the state 
to extend their aid or credit by expressly authorizing them to undertake cer- 
tain construction work, the benefit of which might later accrue to private 
persons. That case, however, involved no contemplated sale of property by 
a private concern to a village or other subdivision of the state, as in the 
Brewster Case, and for that reason should not stand as authority for any con- 
clusion which may be reached under the facts of the Brewster Case. 

The case of Alter v. City of Cincinnati (supra) also involved a statutory 
enactment, whereby municipalities were authorized to contract for the addi- 
tion to, or extension of waterworks systems, on such a basis that the city 
owning a part, and the contractor owning a part, the system would become a 
common enterprise. Since this enterprise would be in the nature of a part- 
nership, each party would be liable for the debts of the partnership, and thus 
each party would extend its credit to the other to the extent that it contem- 
plated the paying by one party of any of the other party’s share of the part- 
nership debts. The transaction authorized in the Alter Case as distinguished 
from the principal case, contemplated a permanent enterprise in which the 
property of the city was to be permanently united in a partnership with the 
property of the other party. Furthermore, no conditional sale was there in- 
volved, and the city was never to have complete legal title to the whole 
property. 

In Markley v. Village of Mineral City (supra) the village purchased 
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certain real estate out of its funds with the intention of conveying the prop- 
erty to a certain manufacturing company as an inducement to build and 
operate its plant within the municipality. There it was correctly held that 
the conveyance of the property to the manufacturing company was unconsti- 
tutional as a violation of Section 6, Article VIII. The fallacy of setting that 
case up as an authority for the conclusion of the Brewster Case, rests in this 
distinction,—in the Mineral City Case the property was to be conveyed with 
no return of consideration, and the private company was to receive the 
benefit of municipal funds gratis, while in the principal case, the city in 
purchasing the property contracted for a reasonable consideration therefor. 
Not only is there this distinction, but the facts are also different, in that in 
the one case the village was conveying property while in the other it was 
purchasing property. 

Campbell v. Cincinnati Street Ry. Co. (supra) involved the constitu- 
tionality of an ordinance of the City of Cincinnati, providing for a grant 
to the street railway company of the right to operate jointly a street railway 
owned by the city with a system already owned by the company. The ordi- 
nance also provided that the gross proceeds of the operation of the joint 
enterprise should be used for the payment of existing and hereafter issued 
securities of the company. The securities already existing were the individual 
liability of the street railway company, and since the property of the city 
was to be used in earning money to pay off these liabilities, the result would 
follow that the city was lending its aid to the company in an unconstitutional 
manner. But the similarity between that case and the principal case ends 
with the union of the distributing system with the generating equipment, 
for the proceeds in the Brewster Case were not to be used in extending credit 
to the seller, but merely to acquire legal title. 

The last case cited by the court as sustaining its opinion was City of 
Cincinnati v. Harth (supra) which case involved Sections 3812-2, 3813-3 
of the General Code of Ohio. The court held that insofar as such provisions 
purported to authorize a municipality to replace, renew, repair or reconstruct 
the rails, ties, roadbed or tracks of a street railway company with public money 
raised by the sale of bonds of the municipality, these provisions were uncon- 
stitutional. Here again, the facts show a contemplation of extending aid to 
a street railway company through the performance of services gratis. There 
was to be no purchase of property for the use of the city as in the Brewster 
Case, and hence the one case can hardly stand in support of the other. 

Since the cases cited are not analagous, the Supreme Court might well 
have followed the policy which it established in Cincimnati v. Dexter, 55 
Ohio St., 93, 44 N. E., §20, (1896) and Newark v. Fromholtz, 102 Ohio 
St., 81, 130 N. E., 561, (1921) in both of which cases, a conclusion might 
easily have been reached that the transactions involved were unconstitutional, 
as contemplating the extension of credit. ‘The court saw fit in those in- 
stances, however, to construe Section 6, Article VIII liberally so that the 
transactions not being objectionable in any way, were by reason of policy held 
to be legal. 

In Cincinnati v. Dexter (supra) it was held that the Act of March 12, 
1887, (84 O. L. 82) which authorized municipalities to construct and sell 
railways was not in conflict with Section 6, Article VIII. It was further held 
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that no sale as authorized by that Act would become unconstitutional by 
reason of the fact that the purchase price of the property was to be paid by 
the purchaser from future gross earnings of the road. 

Newark v. Fromholtz (supra) involved these facts; an electric railway 
company being liable under the terms of its franchise for the cost of repaving 
that part of a street occupied by it, made arrangements with the city for the 
city to repave that part of the street, whereupon the company became respon- 
sible for reimbursing the city for the sub expended in its behalf. The trans- 
action was held not to constitute the extension of credit, so as to be prohibited 
by Section 6, Article VIII. 

It is submitted, that having in mind the facts of the principal case and 
of the cases of Cincinnati v. Dexter (supra) and Newark v. Fromholtz 
(supra), and applying the above stated definition of credit, there is actually 
more of an extension of credit in these latter cases than can be found in the 
principal case. 

Section 4, Article XVIII of the Constitution of Ohio bestows on munici- 
palities “the right to acquire, construct, own, lease and operate, within or 
without its corporate limits, any public utility the product or service of which 
is or is to be supplied to the municipality or its inhabitants, and may contract 
with others for any such product or service.” 

Section 12, Article XVIII provides that “any municipality which 
acquires, constructs or extends any public utility and desires to raise money 
for such purposes may issue mortgage bonds therefor beyond the general 
limit of bonded indebtedness prescribed by law; provided that such mortgage 
bonds issued beyond the general limit of bonded indebtedness prescribed by 
law shall not impose any liability on such municipality but shall be secured 
only upon the property and revenues of such public utility, including a fran- 
chise stating the terms upon which in case of foreclosure, the purchaser may 
operate the same, which shall in no case extend for a longer period than 
twenty years from the date of the sale of such utility and franchise on fore- 
closure.” 

In adopting these provisions as a part of the Constitution, the people 
of Ohio made clear their intention to bestow sweeping authority on the 
municipalities in so far as public utility services are concerned. That the 
decision of the Supreme Court in the principal case abridges the power of 
municipalities to carry out the intention of the people may be demonstrated 
by a comparison of the “pledge of receipts condition sale” plan with the 
“mortgage bond” method of purchasing equipment for the extension of 
utility services. Under the “mortgage bond” method, the Constitution ex- 
pressiy provides: “such mortgage bonds issued beyond the general limit of 
bonded indebtedness prescribed by law shall be secured only upon the prop- 
erty and revenues of such utility.” The effect of this constitutional pro- 
vision is to grant municipalities the authority to issue bonds on the whole 
utility system and not a mere part thereof. The Constitution goes even 
further and states the exact course to be pursued in case the village were to 
default on the bonds: the property secured by the bonds shall include “a 
franchise stating the terms upon which in case of foreclosure the purchaser 
may operate the same.” “The conditional sale pledge of receipts” plan 
amounts to little more than a lease of the property by the seller to the pur- 
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chaser until the amounts paid total the stipulated purchase price. There is 
no danger of the village losing its title and right to operate the whole system 
because of foreclosure as there is under the “mortgage bond” method of 
financing the transaction. True, the receipts on the operation of the entire 
system are pledged under that particular plan for the payments to be made 
before acquiring legal title, but were the village to fail in making sufficient 
payments to acquire legal title, it would still retain that part of the system 
originally owned by it. 

Besides these distinctions between the two methods there is another. 
The “conditional sale” plan is simple in operation and effect, while the 
“mortgage bond” method is cumbersome and its effect may be more disas- 
trous on the municipality’s rights in the system. A “conditional sale” in- 
volves only the making of a contract, the recording of same, the payment of 
installments when due, title automatically passing to the purchaser when the 
last payment is made. To finance by means of “mortgage bonds,” it is neces- 
sary that a suitable market be found for them, that payments on the bonds 
be made to divers persons if the seller is indisposed to purchase the bonds 
or take them as security for payment. There is a possibility that under such 
a method the village may have to deal with many parties, while the entire 
transaction under the “conditional sale” plan involves only purchaser and 
seller. Surely it was not the intention of the people to give municipalities the 
authority to finance purchases by issuance of “mortgage bonds” and deprive 
them of the power of purchasing the equipment by a much more desirable 
method, the “conditional sale’ method. ‘That such was their intention be- 
comes even more improbable upon the realization that the sole objection to 
the “conditional sale pledge of receipts” plan is based upon a conclusion 
arrived at by technical reasoning, that a transaction under that plan would 
constitute a lending of credit by the municipality. Add to this, the fact 
that under the “mortgage bond” method there is an extension of credit to a 
much greater degree than possible under the “pledge of receipts” plan, and 
one is led to the conclusion that the broad powers granted to municipalities 
in regard to utility services includes the authority to purchase equipment 
under the plan involved in the principal case. 

James R. TritscHLER 


Use oF THE INyJuNcTION To Protect RIGHTS 
oF PERSONALITY* 


The recent case of Tate v. Eidelman 32 O. N. P. (N.S.) 478 (decided 
in Common Pleas Court of Mahoning County September 21, 1934), in which 
Plaintiff sought to restrain an infringement of his civil rights, presents again 
the question of whether or not the court of equity has the power to protect 
rights of personality by an injunction—an oft-recurring problem that the 
courts have not adequately solved. Plaintiff sought an injunction restraining 
the defendant restaurateur from refusing, solely on account of race and 
color, to serve him and other citizens. Although the court intimated that it 
was dissatisfied and would favor the extension of the use of the injunction, 
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it refused to grant it, feeling itself bound by the authority of Snedaker v. 
King, 111 Ohio St. 225, 145 N.E. 15 (1924). In that case the Supreme 
Court of Ohio was called upon to enjoin perpetually an insolvent defendant 
from alienating the affections of the plaintiff’s husband and from communi- 
cating with him in any manner whatsoever. The court, two judges dissent- 
ing, refused to grant the injunction because there was no property right in- 
volved. Allen, J., voted with the majority but wrote a concurring opinion 
in which she expressed the view that the practical impossibility of enforcing 
the injunction warranted its refusal. Marshall, C. J., dissented, taking the 
view that equitable jurisdiction would lie in cases not involving a property 
right. Day, J., concurred in stating that the equitable power existed, adding 
the qualification that it should rarely be exercised. 

Despite the authority favoring Snedaker v. King supra, there is a large 
volume of scholarly and judicial opinion supporting the view of the dissent- 
ing judges in holding that the doctrine that courts of equity have no juris- 
diction to protect personality where there are no property rights involved, 
is unsound in principle and unsupported by authority. Roscoe Pound, 
' Equitable Relief Against Defamation and Injuries to Personality, 2g Harvard 
Law Review 640. Joseph Long, Equitable Jurisdiction to Protect Personal 
Rights, 33 Yale Law Journal 115. An examination of a number of cases 
following this view shows four methods in which the problem is being 
handled by the courts, making it evident that the jurisdiction of equity is 
not confined to property rights alone but extends also to the protection of 
personal rights. 

First, cases where the courts have completely abandoned the doctrine 
that a property right is an essential prerequisite to the exercise of equitable 
jurisdiction. The principle is followed in Ex parte Warfield, 40 Tex. Crim. 
Rep. 413, 50 S. W. 933, 76 Am. St. Rep. 724 (1899), in which the court 
enjoined the defendant from alienating the affections of plaintiff’s wife. The 
decision was somewhat influenced by the court’s construction of a statute, 
Art. 2989 Rev. Stat., as giving a wider power of granting injunctions than 
that possessed by the court under the general equity doctrine. However, in 
Hall v. Smith, 80 Misc. 85, 140 N.Y.S. 796 (1913), equity protected a 
wife’s right to the affection and consortium of her husband where no statute 
was involved, the court citing Ex parte Warfield as authority. 

Second, cases where the court found a property right involved but by 
forceful dicta asserted that it would have taken jurisdiction had there been 
present solely the right of personality. Vanderbilt v. Mitchell, 72 N. J. Eq. 
910, 67 Atl. 97, 14 L.R.A. (N.S.) 304 (1907), in which the court upheld 
the domestic rights of a person in cancelling a false birth certificate which 
asserted that plaintiff was the father of the child. Stark v. Hamilton, 149 
Ga. 227, 99 S.E. 861, 5 A.L.R. 1041 (1919), was a suit by a father to 
enjoin a man who had debauched his minor daughter and induced her to 
abandon her parental abode and live with him “in a state of adultery and 
fornication.” Equity enjoined the man from associating and communicating 
with the girl in any manner whatsoever. 

Third, cases where the court waived or did not refer to the question 
of jurisdiction of equity to protect personal rights, but nevertheless proceeded 
to protect them. Kirk v. Wyman, 83 S.C. 372, 65 S.E. 387, 33 L.R.A. 
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(N.S.) 1188 (1909), where plaintiff was affected with a disease and it ap- 
peared that quarantine in her own home would afford complete protection 
to the public until a comfortable place could be prepared for her elsewhere, 
equity restrained the sheriff from putting her into a pest house as it would 
endanger her life and health. Another striking case is Mickle v. Henricks, 
262 F. 687 (1918), in which the United States District Court for Nevada 
enjoined the enforcement of a statute giving defendant warden the right 
to operate on plaintiff and deprive him of the power of procreation, because 
he had been found guilty of rape. Wéitte v. Bauderer, 255 S. W. (Texas 
Civ. App.) 1016 (1923), preserved a domestic relation by restraining an 
employer from associating with, calling on, or having anything to do with 
plaintiff’s wife, except as related to her duties as employee of defendant. 
(Directly contra to Snedaker v. King, supra.) 

Fourth, cases holding the right to privacy a proper subject of equitable 
protection. In /tzkovitch v. Whitaker, 115 La. 479. 39 So. 499, 112 Am. 
St. Rep. 272, L.R.A. (N.S.) 1147 (1906), and in Schulman v. Whitaker, 
115 La. 628, 39 So. 737, (1906), the right of privacy was protected by 
restraining the placing of plaintiff’s photographs in the roguc’s gallery. To 
protect the right of privacy the court granted an injunction in Marks v. 
Jaffz, 6 Misc. 290, 26 N.Y.S. 908 (1893), enjoining a newspaper from pub- 
lishing plaintiff’s picture for the purpose of inviting votes to test his pop- 
ularity in comparison with another person. That the right to privacy was a 
proper subject of equitable protection was also supported in Pavesich v. New 
England Life Insurance Co., 122 Ga. 190, 50 S.E. 68, 106 Am. St. Rep. 
104, 69 L.R.A. 101 (1904). The contra view of the New York court in 
Roberson v. Rochester Folding Box Co., 171 N.Y. 538, 64 N.E. 442, 59 
L.R.A. 478, 89 Am. St. Rep. 828 (1902), has since been modified by 
statute. Laws N.Y., 1903, p. 309, chapt. 132, 8 Mc Kinney’s Laws of New 
York, sec. 50, 51. 

From an examination of the foregoing cases it must appear clear that 
while the decisions reveal four methods of approach to the question, in reality, 
there are but two lines of authority. Some courts frankly admit that no 
property right is essential to equitable interference; others strain the facts 
to find some tenuous property peg on which to hang their jurisdiction. True, 
the subject of equitable protection of the rights of personality is beset with 
inherent difficulties. It is submitted, however, that as the lesser of two evils, 
a progressive step in the abolition of the technical restriction of a property 
right should be taken. Though the courts quote Lord Eldon in Gee v. 
Pritchard, 2 Swans. 402, 36 Eng. Rep. 670 (1818), they have taken his 
words alone and have overlooked his spirit. In that case Lord Eldon gave 
relief to protect rights of personality though he based his jurisdiction on the 
existence of a property right. Eldon wanted to break away from the 
restrictions that the law put on the remedy to protect personality. While 
he gave lip service to the doctrine of necessity of property rights, he extended 
the protection of personality by finding the existence of a property right 
where it had never been contemplated. Just as in another branch of equity, 
in Lane v. Newdigate, 10 Ves. 192, 32 Eng. Rep. 818 (1804), Lord Eldon, 
while following the due form to which the bar and courts were accustomed, 
yet in fact extended equity’s jurisdiction. Perhaps this. might tend toward 
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making equity vary with the length of the chancellor’s foot, nevertheless it 
would seem that it must result in more good than harm. Cases involving the 
rights of personality should stand on their own merits. Where it would be 
more equitable to grant an injunction such should be done; where it would 
be more equitable to refuse the injunction, that course should be followed. 
This would involve a balancing of the equities as is now done in cases deal- 
ing with equitable protection against trespass and nuisance. Surely, there 
are few who would say either that in such cases equity has overstepped its 
jurisdiction or that the results have been anything but desirable. By allow- 
ing the injunction to be granted at the discretion of the chancellor, the most 
deserving parties have their rights upheld. It is submitted that a like appli- 
cation should be extended to the field of protection to rights of personality. 

It is not sought herein to champion the cause of either of the parties 
in Tate v. Eidelman. The adoption of the suggested step would not guar- 
antee a reversal of the opinion of the lower court, such adjudication depend- 
ing on the equities involved. However, the case would be judged on its 
own merits, the bill standing or falling on the equities to be protected, 
weighed in the scales of the chancellor’s discretion, instead of being measured 
by the technical yardstick of a property right. 

Maurice A. Younc 
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